GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011

SESSION LAW 2011-347
SENATE BILL 457

AN ACT TO AMEND ARTICLE 13 OF THE NORTH CAROLINA BUSINESS
CORPORATION ACT.

The General Assembly of North Carolina enacts:

SECTION 1. Article 13 of Chapter 55 of the General Statutes reads as rewritten:

"Article 13.
"Dissenters: Appraisal Rights.

"Part 1. Right to Bissent Appraisal and Obtair Payment for Shares.
"§ 55-13-01. Definitions.
In this Article:Article, the following definitions apply:

)

H(6)

Affiliate. — A person that directly, or indirectly, through one or more
intermediaries, controls, is controlled by, or is under common control with
another person or is a senior executive thereof. For purposes of
G.S.55-13-01(7), a person is deemed to be an affiliate of its senior
executives.

Beneficial shareholder. — A person who is the beneficial owner of shares
held in a voting trust or by a nominee on the beneficial owner's behalf.

“Corporation—means-the Corporation. — The issuer of the shares held by a
i bof | . | 1 )

- shareholder
demanding appraisal and, for matters covered in G.S.55-13-22 through

G.S. 55- 13 31, the term includes the survrvrnq entrtv |n a merqer

Expenses. — Reasonable expenses of every Kkind that are incurred in
connectron with a matter, |nclud|nq counsel fees.

shares Fair value. — The value of the corporation's shares (i) immediately
before the effectuation of the corporate action as to which the dissenter
objeets; shareholder asserts appraisal rights, excluding any appreciation or
depreciation in anticipation of the corporate action unless exclusion would
be ineguitable:inequitable, (ii) using customary and current valuation
concepts and techniques qenerallv employed for similar business in the
context of the transaction requiring appraisal, and (iii) without discounting
for lack of marketability or minority status except, if appropriate, for
amendments to the articles pursuant to G.S. 55-13-02(a)(5).

Ynterest" means—interest Interest. — Interest from the effective date of the

corporate action until the date of payment, at arate-that-isfairand-egquitable
und%”%%weums@nees—gemrg—@a&eensrderaﬂen%ﬁhe—rate—eumhﬁy

the rate of mterest on |udqments |n this State

on the effective date of the corporate action.

Interested transaction. — A corporate action described in G.S. 55-13-02(a),
other than a merger pursuant to G.S.55-11-04, involving an interested
person and in which any of the shares or assets of the corporation are being
acquired or converted. As used in this definition, the following definitions

apply:
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Interested person. — A person, or an affiliate of a person, who at any
time during the one-year period immediately preceding approval by
the board of directors of the corporate action met any of the
following conditions:

1. Was the beneficial owner of twenty percent (20%) or more of
the voting power of the corporation, other than as owner of
excluded shares.

2. Had the power, contractually or otherwise, other than as

owner of excluded shares, to cause the appointment or

election of twenty-five percent (25%) or more of the directors
to the board of directors of the corporation.

Was a senior_executive or director of the corporation or a

senior _executive of any affiliate thereof, and that senior

executive or director will receive, as a result of the corporate
action, a financial benefit not generally available to other
shareholders as such, other than any of the following:

1. Employment, consulting, retirement, or similar
benefits established separately and not as part of or in
contemplation of the corporate action.

1. Employment, consulting, retirement, or similar
benefits established in contemplation of, or as part of,
the corporate action that are not more favorable than
those existing before the corporate action or, if more
favorable, that have been approved on behalf of the
corporation in_the same manner as is _provided in
G.S. 55-8-31(a)(1) and (c).

1. In the case of a director of the corporation who will, in
the corporate action, become a director of the
acquiring entity, or one of its affiliates, rights and
benefits as a director that are provided on the same
basis as those afforded by the acquiring entity
generally to other directors of the acquiring entity or
such affiliate of the acquiring entity.

Beneficial owner. — Any person who, directly or indirectly, through
any contract, arrangement, or understanding, other than a revocable
proxy, has or shares the power to vote, or to direct the voting of,
shares. If a member of a national securities exchange is precluded by
the rules of the exchange from voting without instruction on
contested matters or matters that may affect substantially the rights or
privileges of the holders of the securities to be voted, then that
member of a national securities exchange shall not be deemed a
"beneficial owner" of any securities held directly or indirectly by the
member on behalf of another person solely because the member is
the record holder of the securities. When two or more persons agree
to act together for the purpose of voting their shares of the
corporation, each member of the group formed thereby is deemed to
have acquired beneficial ownership, as of the date of the agreement,
of all voting shares of the corporation beneficially owned by any
member of the group.

Excluded shares. — Shares acquired pursuant to an offer for all shares

having voting power if the offer was made within one year prior to

the corporate action for consideration of the same kind and of a value
equal to or less than that paid in connection with the corporate action.

|

Preferred shares. — A class or series of shares the holders of which have

preference over any other class or series with respect to distributions.

5)(9) “Record-shareholder—means-the Record shareholder. — The person in whose
name shares are registered in the records of a the corporation or the
beneficial owner of shares to the extent of the rights granted by a nominee
certificate on file with a the corporation.
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Senlor executlve — The ch|ef executlve offrcer chief operatlnq offrcer chief

financial officer, or anyone in charge of a principal business unit or function.

£A(11) “Shareholder—means-the-Shareholder. — Both a record shareholder erthe and

a beneficial shareholder.

"§ 55-13-02. Right to dissent: appraisal.
(@) In addition to any rights granted under Article 9, a shareholder is entitled to dissent
from; appraisal rights and to obtain payment of the fair value of his-shares that shareholder's

shares, in the event of; of any of the following corporate actions:

1)

)

©)

(4)

()

SL2011-0347

Consummatlon of a plan—et—merger to WhICh the corporatlon (ether—than—a

reeewed—m—exehange—fer—sueh—shares |f elther (|) shareholder approval IS
required for the merger by G.S. 55-11-03 and the shareholder is entitled to
vote on the merger, except that appraisal rights shall not be available to any
shareholder of the corporation with respect to shares of any class or series
that remain outstanding after consummation of the merger or (ii) the
corporation is a subsidiary and the merger is governed by G.S. 55-11-04.

Consummation of a plan-of share exchange to which the corporation is a

party as the corporatlon whose shares will be aequ#ed—unless—sueh—shares

acquued if the shareholder |s
entitled to vote on the exchange, except that appraisal rights shall not be
available to any shareholder of the corporation with respect to any class or
series of shares of the corporatlon that |s not exchanqed

yearafterthe-dute-of sale: Consummatlon of a dlsposmon of assets pursuant
to G.S. 55-12-02 if the shareholder is entitled to vote on the disposition.

An amendment of the articles of incorporation that-materiaHy-and-adversely
affects—rights—n—respect—ofa—dissenter's—shares—because—{H—alters—or

G.S-55-7-04: (v) (|) W|th respect to a class or serles of shares that reduces
the number of shares of a class or series owned by the shareholder to a
fraction of a share if the corporation has an obligation or right to repurchase
the fractional share so

created or {) (i) changes the corporation into a nonprofit corporatron or
cooperative erganization;-or organization.

Any corporate action taken pursuant to-a shareholder vote to-the extent other
amendment to the articles of incorporation, merger, share exchange, or
disposition of assets to the extent provided by the articles of incorporation,

bylaws or a resolution of the board of drreeters—prewdes—that—vetmg—er

shares dlrectors
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Consummation of a conversion to a foreign corporation pursuant to Part 2 of
Article 11A of this Chapter if the shareholder does not receive shares in the
foreign corporation resulting from the conversion that (i) have terms as
favorable to the shareholder in all material respects and (ii) represent at least
the same percentage interest of the total voting rights of the outstanding
shares of the corporation as the shares held by the shareholder before the
conversion.

Consummation of a conversion of the corporation to nonprofit status
pursuant to Part 2 of Article 11A of this Chapter.

Consummation of a conversion of the corporation to an unincorporated
entity pursuant to Part 2 of Article 11A of this Chapter

subsectlon (a) of this sectron the avallablllty of appralsal rrqhts under subdrvrsrons (1), (2), (3),

(4), (6), and (8) of subsection (a) of this section shall be limited in accordance with the

following provisions:

@)

Appraisal rights shall not be available for the holders of shares of any class
or series of shares that are any of the following:
a. A covered security under section 18(b)(1)(A) or (B) of the Securities
Act of 1933, as amended.
b. Traded in an organized market and has at least 2,000 shareholders
and a market value of at least twenty million dollars ($20,000,000)
(exclusive of the value of shares held by the corporation's
subsidiaries, senior executives, directors, and beneficial shareholders
owning more than ten percent (10%) of such shares).
Issued by an open-end management investment company registered
with the Securities and Exchange Commission under the Investment
Company Act of 1940, as amended, and may be redeemed at the
option of the holder at net asset value.
The applicability of subdivision (1) of this subsection shall be determined as
of (i) the record date fixed to determine the shareholders entitled to receive
notice of, and to vote at, the meeting of shareholders to act upon the
corporate action requiring appraisal rights or (ii) the day before the effective
date of such corporate action if there is no meeting of shareholders.
Subdivision (1) of this subsection shall not be applicable and appraisal rights
shall be available pursuant to subsection (a) of this section for the holders of
any class or series of shares who are required by the terms of the corporate
action requiring appraisal rights to accept for such shares anything other than
cash or shares of any class or any series of shares of any corporation, or any
other proprietary interest of any other entity, that satisfies the standards set
forth in subdivision (1) of this subsection at the time the corporate action
becomes effective.
Subdivision (1) of this subsection shall not be applicable and appraisal rights
shall be available pursuant to subsection (a) of this section for the holders of
any class or series of shares where the corporate action is an interested

|©

) transactron
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Notwithstanding any other provision of this section, the articles of incorporation as
originally filed or any amendment to the articles may limit or eliminate appraisal rights for any
class or series of preferred shares. Any amendment to the articles that limits or eliminates
appraisal rights for any shares that are outstanding immediately prior to the effective date of the
amendment or that the corporation is or may be required to issue or sell thereafter pursuant to
any conversion, exchange, or other right existing immediately before the effective date of the
amendment, however, shall not apply to any corporate action that becomes effective within one
year of that date if the corporate action would otherwise afford appraisal rights.

(d) A shareholder holding shares of a class or series that were issued and outstanding as
of the effective date of this act but that did not as of that date entitle the shareholder to vote on
a_corporate action described in subdivision (a)(1), (2), or (3) of this section shall be entitled to
appraisal rights, and to obtain payment of the fair value of the shareholder's shares of such class
or_series, to the same extent as if such shares did entitle the shareholder to vote on such
corporate action.

"§ 55-13-03. Dissent-by-nominees-and-beneficial-owners: Assertion of rights by nominees
and beneficial owners.

@ A record shareholder may assert dissenters: appraisal rights as to fewer than all the
shares registered in his-rame-only--he-dissents the record shareholder's name but owned by a
beneficial shareholder only if the record shareholder (i) objects with respect to all shares
beneficially of the class or series owned by any-enepersen the beneficial shareholder and (ii)
notifies the corporation in writing of the name and address of each persen beneficial
shareholder on whose behalf he-asserts—dissenters—rights: appraisal rights are being asserted.
The rights of a partial-dissenter record shareholder who asserts appraisal rights for only part of
the shares held of record in the record shareholder's name under this subsection are shall be
determined as if the shares as to which he-dissents—and-his the record shareholder objects and
the record shareholder's other shares were registered in the names of different record
shareholders.

(b) A beneficial shareholder may assert dissenters: appraisal rights as to shares of any
class or series held on his behalf of the shareholder only #: if the shareholder does both of the

following:

1) He—submits Submits to the corporation the record shareholder's written
consent to the dissent-not assertlon of rlqhts no later than the time—the
date referred to in

G.S. 55-13-22(b)(2)b.

(2)  Hedoeesse Submits written consent under subdivision (1) of this subsection
with respect to all shares of which—he—is the class or series that are
beneficially owned by the beneficial shareholder.

"8§ 55-13-04 through 55-13-19. Reserved for future codification purposes
"Part 2. Procedure for Exercise of Bissenters-Appraisal Rights.

"8 55-13-20. Notice of dissentersrights:appraisal rights.

@ If proposed any corporate action ereating—dissenters—rights—under—G-S-55-13-02
specified in G.S.55-13-02(a) is to be submitted to a vote at a shareholders’ meeting, the

meeting notice must state that the corporation has concluded that shareholders are are, are not
or may be entitled to assert dissenters’ appraisal rights under this Article-and-be-accompanied

SL2011-0347 Session Law 2011-347 Page 5




by Article. If the corporation concludes that appraisal rights are or may be available, a copy of
this Asxticle: Article must accompany the meeting notice sent to those record shareholders
entitled to exercise appraisal rights.

(b) #W%%%%M%W i + i i

In a merqer pursuant to G. S 55 11- 04 the
parent corporation must notlfy in wrltlng aII record shareholders of the subsidiary Who are
entitled to assert € A 3 .
appraisal rights that the corporate actron became effectrve In the case of any other corporate
action specified in G.S. 55-13-02(a) with respect to which shareholders of a class or series do
not have the right to vote, but with respect to which those shareholders are entitled to assert
appraisal rights, the corporation must notify in writing all record shareholders of such class or
series that the corporate action became effective. Notice required under this subsection must be
sent within 10 days after the corporate actlon became effectrve and_include the materlals
described in G.S. 55-13- 22 3 3 3 3 A '

any corporate action specrfred

5 13-02(a) is to be approved by written consent of the shareholders pursuant to

-04, then the following must occur:

(1)  Written notice that appraisal rights are, are not, or may be available must be
given to each record shareholder from whom a consent is solicited at the
time _consent of each shareholder is first solicited and, if the corporation has
concluded that appraisal rights are or may be available, must be
accompanied by a copy of this Article.

(2)  Written notice that appraisal rights are, are not, or may be available must be
delivered together with the notice to the applicable shareholders required by
subsections (d) and (e) of G.S. 55-7-04, may include the materials described
in G.S. 55-13-22, and, if the corporation has concluded that appraisal rights
are or may be available, must be accompanied by a copy of this Article.

(d) If any corporate action described in G.S. 55-13-02(a) is proposed, or a merger
pursuant to G.S. 55-11-04 is effected, then the notice referred to in subsection (a) or (c) of this
section, if the corporation concludes that appraisal rights are or may be available, and in
subsection (b) of this section shall be accompanied by the following:

(1) The annual financial statements specified in G.S.55-16-20(a) of the
corporation that issued the shares to be appraised. The date of the financial
statements shall not be more than 16 months before the date of the notice
and shall comply with G.S. 55-16-20(b). If annual financial statements that
meet the requirements of this subdivision are not reasonably available, then
the corporation shall provide reasonably equivalent financial information.

(2)  The latest available quarterly financial statements of the corporation, if any.

The right to receive the information described in this subsection may be waived in writing by a

shareholder before or after the corporate action.

"§ 55-13-21. Notice of intent to demand payment-payment and consequences of voting or

consenting.

@ If propoesed a corporate action ereating—dissenters—rights—under—G-S-55-13-02
specified in G.S. 55-13- 02(a) Is submitted to a vote at a shareholders' meeting, a shareholder
who is entitled to vote on the corporate action and who wishes to assert dissenters—rights:
appraisal rights with respect to any class or series of shares must do the following:

1) Must—give Deliver to the corporation, and-the—corperation—must—actualy
receive,-before the vote is taken taken, written notice of his the shareholder's
intent to demand payment for-his-shares if the proposed action is effectuated:
and effectuated.

(2)  Mustnetvoete-his Not vote, or cause or permit to be voted, any shares of any
class or series in favor of the proposed action.
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(b) If a corporate action specified in G.S. 55-13-02(a) is to be approved by less than
unanimous written consent, a shareholder who is entitled to vote on the corporate action and
who wishes to assert appraisal rights with respect to any class or series of shares must not
execute a consent in favor of the proposed action with respect to that class or series of shares.

(©) A shareholder who dees+net fails to satisfy the requirements of subsection (a) or (b)
of this section is not entitled to payment forhis-shares under this Article.

"§ 55-13-22. Dissenters-notice: Appraisal notice and form.

(@) If propesed a corporate action ereating-dissenters requiring appraisal rights under
G:5:-55-13-02 G.S. 55-13-02(a) isapproved-at-a-shareholdersmeeting,-becomes effective, the

corporation shau—mau—m#mgﬁeteekepeeﬁmed—mau—%wn—%eapueq%sted—must deliver a
written dissenters' appraisal notice and form required by subdivision (b)(1) of this section to all
shareholders who satisfied the requirements of G.S. 55-13-21. In the case of a merger under
G.S. 55-11-04, the parent corporation must deliver a written appraisal notice and form to all
record shareholders of the subsidiary who may be entitled to assert appraisal rights. In the case
of any other corporate action specified in G.S. 55-13-02(a) that becomes effective and with
respect to which shareholders of a class or series do not have the right to vote but with respect
to which such shareholders are entitled to assert appraisal rights, the corporation must deliver a
written appraisal notice and form to all record shareholders of such class or series who may be
entitled to assert appraisal rights.

(b) The dissenters’ appraisal notice must be sent no earlier than the date the corporate

actlon specified in GS 55 13 02(a) became effectlve and no Iater than 10 days after

that date. The appralsal notlce must mclude the following:

1) A form that specifies the first date of any announcement to shareholders,
made prior to the date the corporate action became effective, of the principal
terms of the proposed corporate action. If such an announcement was made,
the form shall require a shareholder asserting appraisal rights to certify
whether beneficial ownership of those shares for which appraisal rights are
asserted was acquired before that date. The form shall require a shareholder
asserting appraisal rights to certify that the shareholder did not vote for or
consent to the transaction.

(2)  State Disclosure of the following:

a. where-the-payment-demand Where the form must be sent and where
and—when certificates for certificated shares must be depesited:;
deposited, as well as the date by which those certificates must be
deposited. The certificate deposit date must not be earlier than the
date for receiving the required form under sub-subdivision b. of this
subdivision.

: ‘holders of 1 i Lol I cor of tl

Set-a A date by which the corporation must receive the payment

demand, which date may not be fewer than 38 40 nor more than 60

days after the date the appraisal notice required under subsection (a)

of this section netice—is—matled: and form are sent. The form shall

also state that the shareholder shall have waived the right to demand
appraisal with respect to the shares unless the form is received by the
corporation by the specified date.

The corporation's estimate of the fair value of the shares.

That, if requested in writing, the corporation will provide, to the

shareholder so requesting, within 10 days after the date specified in

sub-subdivision b. of this subdivision, the number of shareholders
who return the forms by the specified date and the total number of
shares owned by them.

The date by which the notice to withdraw under G.S. 55-13-23 must

be received, which date must be within 20 days after the date

specified in sub-subdivision b. of this subdivision.

5)(3) Be accompanied by a copy of this Article.
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"§ 55-13-23. Buty-to-demandpayment. Perfection of rights; right to withdraw.
(a) A—shamheldepsaapa—dssentersqaehee%bseﬁbed—m—e%%mespdemand

shareholder who receives notrce pursuant to GS 55 13- 22 and who wrshes to exercrse

appraisal rights must sign and return the form sent by the corporation and, in the case of
certificated shares, deposit the shareholder's certificates in accordance with the terms of the
notice by the date referred to in the notice pursuant to G.S. 55-13-22(b)(2). In addition, if
applicable, the shareholder must certify on the form whether the beneficial owner of such
shares acquired beneficial ownership of the shares before the date required to be set forth in the
notice pursuant to G.S. 55-13-22(b)(1). If a shareholder fails to make this certification, the
corporation _may elect to treat the shareholder's shares as after-acquired shares under
G.S. 55-13-27. Once a shareholder deposits that shareholder's certificates or, in the case of
uncertificated shares, returns the signed forms, that shareholder loses all rights as a shareholder,
unless the shareholder wrthdraws pursuant to subsectron (b) of this sectron

(b)

A shareholder who has complred wrth

modified-by-the-taking-of the-propesed-corporate-action-

subsection (a) of this section may nevertheless decline to exercise appraisal rights and
withdraw from the appraisal process by so notifying the corporation in writing by the date set
forth in the appraisal notice pursuant to G.S. 55-13-22(b)(2)e. A shareholder who fails to so
withdraw from the appraisal process may not thereafter withdraw without the corporation's
written consent.

() A shareholder who does not demand-payment-er-deposit-his sign and return the form
and, in the case of certificated shares, deposit that shareholder's share certificates where
required, each by the date set forth in the dissenters—notice,—s notice described in
G.S. 55-13-22(b) shall not be entitled to payment fer-his-shares under this Article.

"§ 55-13-24. Share—restnetrens Reserved for future codrfrcatron purposes

"§ 55-13-25. Payment.

@ As—soen—as—the—propesed—corporate—action—is—taken,—or Except as provided in
G.S. 55-13-27, within 30 days after reeceipt—ofa—payment—demand; the form required by
G.S. 55-13-22(b) is due, the corporation shall pay each-dissenter in cash to the shareholders
who complied with 6-S-55-13-23 G.S. 55-13-23(a) the amount the corporation estimates to be
the fair value of his their shares, plus interest-acerued-to-the-date-of payment: interest.

(b) The payment shal-be-aceempanied-by: to each shareholder pursuant to subsection
(a) of this section must be accompanred by the following:

(1)

year—endrng The followmq frnancral |nformat|on

The annual financial statements specified in G.S. 55-16-20(a) of the
corporation that issued the shares to be appraised. The date of the
financial statements shall not be more than 16 months before the date
of g

payment and shall comply with
G.S. 55-16-20(b). If annual financial statements that meet the
requirements of this sub-subdivision are not reasonably available, the
corporation  shall provide reasonably equivalent financial

information.
b. The latest available aterim quarterly financial statements, if apy;
any.

(2) An—explanation—of—how A statement of the
corporation's estimate of the fair value of the shares: shares. The estimate
must _equal or exceed the corporation's estimate given pursuant to
G.S. 55-13-22(b)(2)c.

3) Anrexplanation-of-how-the-interestwas-caleulated:
Page 8 Session Law 2011-347 SL2011-0347




4) A statement of-the-dissenters that the shareholders described in subsection
(a) of this section have the right to demand further payment under
G-S.55-13-28: G.S. 55-13-28 and that if a shareholder does not do so within
the time period specified therein, then the shareholder shall be deemed to
have accepted such payment in full satisfaction of the corporation's
obligations under

A-copy-of this Article.

)
""§ 55-13-26. Fa#u%e—te—takeaeﬂe# Reserved for future codlflcatlon purposes

"§ 55-13-27. Reserved-for-future-codificationpurpeses: After-acquired shares.

()] A corporation may elect to withhold payment required by G.S. 55-13-25 from any
shareholder who was required to but did not certify that beneficial ownership of all of the
shareholder's shares for which appraisal rights are asserted was acquired before the date set
forth in the appraisal notice sent pursuant to G.S. 55-13-22(b)(1).

(b) If the corporation elected to withhold payment under subsection (a) of this section, it
must, within 30 days after the form required by G.S. 55-13-22(b) is due, notify all shareholders
who are described in subsection (a) of this section of the following:

(@) The information required by G.S. 55-13-25(b)(1).

(2) The corporation's estimate of fair value pursuant to G.S. 55-13-25(b)(2).

(3)  That they may accept the corporation's estimate of fair value, plus interest, in
full satisfaction of their demands or demand appraisal under G.S. 55-13-28.

4) That those shareholders who wish to accept such offer must so notify the
corporation of their acceptance of the corporation's offer within 30 days after
receiving the offer.

(5) That those shareholders who do not satisfy the requirements for demanding
appraisal under G.S.55-13-28 shall be deemed to have accepted the
corporation's offer.

(c)  Within 10 days after receiving the shareholder's acceptance pursuant to subsection
(b) of this section, the corporation must pay in cash the amount it offered under subdivision
(b)(2) of this section to each shareholder who agreed to accept the corporation's offer in full
satisfaction of the shareholder's demand.

(d)  Within 40 days after sending the notice described in subsection (b) of this section,
the corporation must pay in cash the amount it offered to pay under subdivision (b)(2) of this
section to each shareholder described in subdivision (b)(5) of this section.

"§ 55-13-28. Procedure if shareholder dissatisfied with eerperation’s payment or faHure
- offer.

@ A—drissenter—may A shareholder paid pursuant to G.S. 55-13-25 who is dissatisfied
with the amount of the payment must notify the corporation in writing of his—ewn that
shareholder's estimate of the fair value of his the shares and—amount—of-interest-due—and

demand payment of the—amoeunt—in—excess—of thepayment by thecorporation—under
G:5-55-13-25for-the fairvalue-of-his-shares-and-interest-dueif:

payment— that estlmate plus mterest (Iess any payment under G S. 55 13 25)

A shareholder offered payment under G.S. 55-13-27 who is dissatisfied with
that offer must reject the offer and demand payment of the shareholder's
stated estimate of the fair value of the shares, plus interest.
(b) A-dissenter-waives-his A shareholder who fails to notify the corporation in writing
of that shareholder's demand to be paid the shareholder's stated estimate of the fair value, plus
interest, under subsection (a) of this section within 30 days after receiving the corporation's
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payment or offer of payment under G.S. 55-13-25 or G.S. 55-13-27, respectively, waives the
rrght to demand payment under this sectlon untess—he—netmes—the—eerpenatlen—ef—h%demand—m

demanel—fer—payment— and shaII be entltl onlv to the pavment made or offered pursuant to

those respective sections.
"§ 55-13-29. Reserved for future codification purposes.
"Part 3. Judicial Appraisal of Shares.
"§ 55-13-30. Court action.
@) If a shareholder makes a demand for payment under G.S. 55-13-28 which remains

unsettled the drssenter—may corporatlon shall commence a proceedlng W|th|n 60 days_after the

recelvmq the payment demand by f|||ng a complalnt
with the Superior Court Division of the General Court of Justice to determine the fair value of
the shares and accrued interest. A-dissenter-whe-takes-no-action If the corporation does not
commence the proceeding within the 60-day
- period, the corporation shall pay in cash to each shareholder
the amount the shareholder demanded pursuant to G.S. 55-13-28, plus interest.
(@l) Repealed by Session Laws 1997-202, s. 4.
b) > LI9

- The corporation shall commence the
proceeding in the appropriate court of the county where the corporation's principal office (or, if
none, its registered office) in this State is located. If the corporation is a foreign corporation
without a registered office in this State, it shall commence the proceeding in the county in this
State where the principal office or registered office of the domestic corporation merged with
the foreign corporation was located at the time of the transaction.

(c) The eourt corporation shall have-the-diseretionto make all dissenters shareholders
(whether or not residents of this State) whose demands remain unsettled parties to the
proceeding as in an action against their shares and all parties must be served with a copy of the
complaint. Nonresidents may be served by registered or certified mail or by publication as
provided by law.

(d) The jurisdiction of the superior court in which the proceeding is commenced under
subsection {&} (b) of this section is plenary and exclusive. The court may appoint one or more
persons as appraisers to receive evidence and recommend a decision on the question of fair
value. The appraisers shall have the powers described in the order appointing them, or in any
amendment to it. The parties shareholders demanding appraisal rights are entitled to the same

dlscovery rlghts as partles in other civil proceedlngs Ihe—preeeedmg—shau—be—tned—as—m—ether

ef—ehssent—uneler—@%%—l%—@Q—there—rs There shaII be no rlght to a tnal by Jury
(e) Each dissenter shareholder made a party to the proceeding is entitled to judgment
either (i) for the amount, if any, by which the court finds the fair value of his the shareholder's

shares, plus interest, exceeds the amount paid by the eerporation. corporation to the shareholder
for the shareholder's shares or (ii) for the fair value, plus interest, of the shareholder's shares for
which the corporation elected to withhold payment under G.S. 55-13-27.

"§ 55-13-31. Court costs and eounsel-fees: expenses.

@ The court in an appraisal proceeding commenced under G.S.55-13-30 shall
determine all court costs of the proceeding, including the reasonable compensation and
expenses of appraisers appointed by the
court. The court shall assess the costs against the corporation, except that the court may assess
costs against all or some of the shareholders demanding appraisal, in amounts the court finds
equitable, to the extent the court finds such shareholders acted arbitrarily, vexatiously, or not in
good faith with respect to the rights provided by this Article.

(b) The court in_an appraisal proceeding may also assess the fees—and expenses of
counseland-experts for the respective parties, in amounts the court finds equitable:

(1)  Against the corporation and in favor of any or all dissenters shareholders
demanding appraisal if the court finds the corporation did not substantially
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comply with the requirements of &.S5-55-13-20—through—55-13-28:—or
G.S. 55-13-20, 55-13-22, 55-13-25, or 55-13-27.

2 Against either the corporation or a dissenter; shareholder demanding
appraisal, in favor of either—er any other party, if the court finds that the
party against whom the—fees—and expenses are assessed acted arbitrarily,
vexatiously, or not in good faith with respect to the rights provided by this
Avrticle.

(c) If the court in an appraisal proceeding finds that the services—ofcounselforany
dissenter expenses incurred by any shareholder were of substantial benefit to other dissenters
shareholders similarly situated; situated and that the—fees—forthese—services these expenses
should not be assessed against the corporation, the court may award-to-these-counselreasenable
fees-to direct that the expenses be paid out of the amounts awarded the dissenters shareholders
who were benefited.

(d) To the extent the corporation fails to make a required payment pursuant to
G.S. 55-13-25, 55-13-27, or 55-13-28, the shareholder may sue directly for the amount owed
and, to the extent successful, shall be entitled to recover from the corporation all expenses of
the suit.

"Part 4. Other Remedies.
"8 55-13-40. Other remedies limited.

()] The legality of a proposed or completed corporate action described in
G.S. 55-13-02(a) may not be contested, nor may the corporate action be enjoined, set aside, or
rescinded, in a legal or equitable proceeding by a shareholder after the shareholders have
approved the corporate action.

(b) Subsection (a) of this section does not apply to a corporate action that:

(@) Was not authorized and approved in accordance with the applicable
provisions of any of the following:

a. Article 9, 9A, 10, 11, 11A, or 12 of this Chapter.

b. The articles of incorporation or bylaws.

c. The resolution of the board of directors authorizing the corporate
action.

(2) Was procured as a result of fraud, a material misrepresentation, or an
omission of a material fact necessary to make statements made, in light of
the circumstances in which they were made, not misleading.

(3)  Constitutes an interested transaction, unless it has been authorized,
approved, or ratified by either (i) the board of directors or a committee of the
board or (ii) the shareholders, in the same manner as is provided in
G.S.55-8-31(a)(1) and (c) or in G.S.55-8-31(a)(2) and (d), as if the
interested transaction were a director's conflict of interest transaction.

(4)  Was approved by less than unanimous consent of the voting shareholders
pursuant to G.S. 55-7-04, provided that both of the following are true:

a. The challenge to the corporate action is brought by a shareholder
who did not consent and as to whom notice of the approval of the
corporate action was not effective at least 10 days before the
corporate action was effected.

b. The proceeding challenging the corporate action is commenced
within 10 days after notice of the approval of the corporate action is
effective as to the shareholder bringing the proceeding."

SECTION 2. G.S. 53-362 reads as rewritten:

"§ 53-362. Rights Appraisal rights of dissenters—te shareholders in mergers, share
exchanges, or asset transfers.

A shareholder of a State trust company may dissent—from exercise appraisal rights in
connection with the proposed merger, share exchange, or asset transfer to the extent allowed
under, and by following the procedures prescribed by, Article 13 of Chapter 55 of the General
Statutes."

SECTION 3. G.S. 54B-261(al) reads as rewritten:

"(al) Notwithstanding any other provision of law, any stock association may reorganize
its ownership, to provide for ownership by a savings and loan holding company, upon adoption
of a plan of reorganization by a favorable vote of not less than two-thirds of the members of the
board of directors of the association and approval of such plan of reorganization by the holders
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of not less than a majority of the issued and outstanding shares of stock of the association. The
plan of reorganization shall provide that (i) the resulting ownership shall be vested in a North
Carolina corporation, (ii) all stockholders of the stock association shall have the right to
exchange shares, (iii) the exchange of stock shall not be subject to State or federal income
taxation, (iv) stockholders not wishing to exchange shares shall be entitled to dissenters’
appraisal rights as provided under Article 13 of Chapter 55 of the General Statutes and (v) the
plan of reorganization is fair and equitable to all stockholders."
SECTION 4. G.S. 54C-195(b) reads as rewritten:

"(b)  Notwithstanding any other law, a stock savings bank may reorganize its ownership,
to provide for ownership by a holding company, upon adoption of a plan of reorganization by a
favorable vote of not less than two-thirds of the members of the board of directors of the
savings bank and approval of the plan of reorganization by the holders of not less than a
majority of the issued and outstanding shares of stock of the savings bank. The plan of
reorganization shall provide that (i) the resulting ownership is vested in a North Carolina
corporation, (ii) all stockholders of the stock savings bank have the right to exchange shares,
(iii) the exchange of stock is not subject to State or federal income taxation, (iv) stockholders
not wishing to exchange shares are entitled to dissenters: appraisal rights as provided under
G.S-55-113; Article 13 of Chapter 55 of the General Statutes, and (v) the plan of
reorganization is fair and equitable to all stockholders."

SECTION 5. G.S. 55-10-03(e) reads as rewritten:

"(e) Unless this Chapter, the articles of incorporation, a bylaw adopted by the
shareholders, or the board of directors (acting pursuant to subsection (c)) require a greater vote
or a vote by voting groups, the amendment to be adopted must be approved by:

(1) A majority of the votes entitled to be cast on the amendment by any voting
group with respect to which the amendment would create dissenters:

appraisal rights; and

2 The votes required by G.S. 55-7-25 and G.S. 55-7-26 by every other voting
group entitled to vote on the amendment.”

SECTION 6. G.S. 55-11-06(a)(7) reads as rewritten:

"(7) If aforeign corporation or foreign nonprofit corporation survives the merger,
it is deemed:

a. To agree that it will promptly pay to dissenting shareholders of any
merging domestic corporation exercising appraisal rights the amount,
if any, to which they are entitled under Article 13 of this Chapter and
otherwise to comply with the requirements of Article 13 as if it were
a surviving domestic corporation in the merger.

b. To agree that it may be served with process in this State in any
proceeding for enforcement (i) of any obllgatlon of any merging
domestic corporation, (ii) of the appraisal rights of
shareholders of any merging domestic corporation under Article 13
of this Chapter, and (iii) of any obligation of the surviving foreign
corporation or foreign nonprofit corporation arising from the merger.

C. To have appointed the Secretary of State as its agent for service of
process in any proceeding for enforcement as specified in
sub-subdivision b. of this subdivision. Service of process on the
Secretary of State shall be made by delivering to, and leaving with,
the Secretary of State, or with any clerk authorized by the Secretary
of State to accept service of process, duplicate copies of the process
and the fee required by G.S. 55-1-22(b). Upon receipt of service of
process on behalf of a surviving foreign corporation or foreign
nonprofit corporation in the manner provided for in this section, the
Secretary of State shall immediately mail a copy of the process by
registered or certified mail, return receipt requested, to the surviving
foreign corporation or foreign nonprofit corporation. If the surviving
foreign corporation or foreign nonprofit corporation is authorized to
transact business or conduct affairs in this State, the address for
mailing shall be its principal office designated in the latest document
filed with the Secretary of State that is authorized by law to designate
the principal office, or, if there is no principal office on file, its
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registered office. If the surviving foreign corporation or foreign
nonprofit corporation is not authorized to transact business or
conduct affairs in this State, the address for mailing shall be the
mailing address designated pursuant to G.S. 55-11-05(a)."

SECTION 7. G.S. 55-11-06(b) reads as rewritten:
"(b) When a share exchange for the acquisition of shares of a domestic corporation
pursuant to G.S. 55-11-02 or G.S. 55-11-07 takes effect:

1)

)

©)

The shares of the acquired corporation are exchanged as provided in the plan
of share exchange, and the former holders of the shares are entitled only to
the exchange rights provided in the plan of share exchange or any right they
may have under Article 13 of this Chapter.
If the acquiring corporation is not a domestic corporation, it is deemed to
agree that it will promptly pay to dissenting shareholders of the acquired
corporation exercising appraisal rights the amount, if any, to which they are
entitled under Article 13 of this Chapter and otherwise to comply with the
requirements of Article 13 as if it were an acquiring domestic corporation in
the share exchange.

If the acquiring corporation is not a domestic corporation, the acquiring

corporation is deemed:

a. To agree that it may be served with process in this State in any
proceeding for enforcement (i) of the appraisal rights of
shareholders of the acquired corporation under Article 13 of this
Chapter and (ii) of any obligation of the acquiring corporation arising
from the share exchange; and

b. To have appointed the Secretary of State as its agent for service of
process in any proceeding for enforcement as specified in
sub-subdivision a. of this subdivision. Service of process on the
Secretary of State shall be made by delivering to, and leaving with,
the Secretary of State, or with any clerk authorized by the Secretary
of State to accept service of process, duplicate copies of the process
and the fee required by G.S. 55-1-22(b). Upon receipt of service of
process on behalf of an acquiring corporation in the manner provided
for in this section, the Secretary of State shall immediately mail a
copy of the process by registered or certified mail, return receipt
requested, to the acquiring corporation. If the acquiring corporation
IS authorized to transact business or conduct affairs in this State, the
address for mailing shall be its principal office designated in the
latest document filed with the Secretary of State that is authorized by
law to designate the principal office or, if there is no principal office
on file, its registered office. If the acquiring corporation is not
authorized to transact business or conduct affairs in this State, the
address for mailing shall be the mailing address designated pursuant
to G.S. 55-11-05(a)."

SECTION 8. G.S.55-11-10(e)(7) reads as rewritten:

"(7)

If the surviving business entity is not a domestic corporation, the surviving
business entity is deemed to agree that it will promptly pay to the dissenting
shareholders of any merging domestic corporation exercising appraisal rights
the amount, if any, to which they are entitled under Article 13 of this
Chapter and otherwise to comply with the requirements of Article 13 as if it
were a surviving domestic corporation in the merger."

SECTION 9. G.S. 55-11-10(e1)(1) reads as rewritten:

"(1)

SL2011-0347

To agree that it may be served with process in this State in any proceeding
for enforcement (i) of any obligation of any merging domestic limited
liability company, domestic corporation, domestic nonprofit corporation,
domestic limited partnership, or other partnership as defined in G.S. 59-36
that is formed under the laws of this State, (ii) the appraisal rights of

shareholders of any merging domestic corporation under Article
13 of this Chapter, and (iii) any obligation of the surviving business entity
arising from the merger; and".
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"(c)

SECTION 10. G.S. 55-11A-13(a)(6) reads as rewritten:

"(6) The resulting business entity is deemed to agree that it will promptly pay to
the dissenting former shareholders of the converting domestic corporation
exercising appraisal rights the amount, if any, to which they are entitled
under Article 13 of this Chapter and otherwise to comply with the
requirements of Article 13 as if it were a domestic corporation."

SECTION 11. G.S. 55-11A-13(b)(1) reads as rewritten:

"(1) To agree that it may be served with process in this State for enforcement of
(i) any obligation of the converting domestic corporation, (ii) the appraisal
rights of dissenting shareholders of the converting domestic corporation
under Article 13 of this Chapter, and (iii) any obligation of the resulting
business entity arising from the conversion; and".

SECTION 12. G.S. 55-14A-01(c) reads as rewritten:

No action taken under this section shall give rise to any dissenters: appraisal rights,

except as provided in the plan of reorganization.”
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SECTION 13. G.S. 55A-11-09(e)(7) reads as rewritten:

"(7)  If the surviving business entity is not a domestic business corporation, the
surviving business entity is deemed to agree that it will promptly pay to the
dissenting shareholders of any merging domestic business corporation
exercising appraisal rights the amount, if any, to which they are entitled
under Article 13 of Chapter 55 of the General Statutes and otherwise to
comply with the requirements of Article 13 as if it were a surviving domestic
business corporation in the merger."

SECTION 14. G.S. 55A-11-09(e1)(1) reads as rewritten:

"(1) To agree that it may be served with process in this State in any proceeding
for enforcement of (i) any obligation of any merging domestic limited
liability company, domestic business corporation, domestic nonprofit
corporation, domestic limited partnership, or other partnership as defined in
G.S. 59-36 that is formed under the laws of this State, (ii) the appraisal rights
of dissenting shareholders of any merging domestic business corporation
under Article 13 of Chapter 55 of the General Statutes, and (iii) any
obligation of the surviving business entity arising from the merger; and".

SECTION 15. G.S. 57C-9A-23(a)(7) reads as rewritten:

"(7)  If the surviving business entity is not a domestic corporation, the surviving
business entity is deemed to agree that it will promptly pay to the dissenting
shareholders of any merging domestic corporation exercising appraisal rights
the amount, if any, to which they are entitled under Article 13 of Chapter 55
of the General Statutes and otherwise to comply with the requirements of
Article 13 as if it were a surviving domestic corporation in the merger.”

SECTION 16. G.S. 57C-9A-23(b)(1) reads as rewritten:

"(1) To agree that it may be served with process in this State in any proceeding
for enforcement of (i) any obligation of any merging domestic limited
liability company, domestic corporation, domestic nonprofit corporation,
domestic limited partnership, or other partnership as defined in G.S. 59-36
that is formed under the laws of this State, (ii) the appraisal rights of

shareholders of any merging domestic corporation under Article
13 of Chapter 55 of the General Statutes, and (iii) any obligation of the
surviving business entity arising from the merger; and".

SECTION 17. G.S. 59-73.33(a)(6) reads as rewritten:

"(6) If the surviving business entity is not a domestic corporation, the surviving
business entity is deemed to agree that it will promptly pay to the dissenting
shareholders of any merging domestic corporation exercising appraisal rights
the amount, if any, to which they are entitled under Article 13 of Chapter 55
of the General Statutes and otherwise to comply with the requirements of
Article 13 as if it were a surviving domestic corporation in the merger.”

SECTION 18. G.S. 59-73.33(b)(1) reads as rewritten:

"(1) To agree that it may be served with process in this State in any proceeding
for enforcement of (i) any obligation of any merging domestic limited
liability company, domestic corporation, domestic nonprofit corporation,
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domestic limited partnership, or other partnership as defined in G.S. 59-36
that is formed under the laws of this State, (ii) the appraisal rights of

shareholders of any merging domestic corporation under Article
13 of Chapter 55 of the General Statutes, and (iii) any obligation of the
surviving business entity arising from the merger; and".

SECTION 19. G.S. 59-1073(a)(7) reads as rewritten:

"(7)  If the surviving business entity is not a domestic corporation, the surviving
business entity is deemed to agree that it will promptly pay to the dissenting
shareholders of any merging domestic corporation exercising appraisal rights
the amount, if any, to which they are entitled under Article 13 of Chapter 55
of the General Statutes and otherwise to comply with the requirements of
Avrticle 13 as if it were a surviving domestic corporation in the merger."

SECTION 20. G.S.59-1073(b)(1) reads as rewritten:

"(1) To agree that it may be served with process in this State in any proceeding
for enforcement of (i) any obligation of any merging domestic limited
liability company, domestic corporation, domestic nonprofit corporation,
domestic limited partnership or other partnership as defined in G.S. 59-36
that is formed under the laws of this State, (ii) the appraisal rights of
dissenting shareholders of any merging domestic corporation under Article
13 of Chapter 55 of the General Statutes, and (iii) any obligation of the
surviving business entity arising from the merger; and".

SECTION 21. The Revisor of Statutes shall cause to be printed along with this act
all relevant portions of the Official Comments to the 2002 Model Business Corporation Act and
all explanatory comments of the drafters of this act as the Revisor may deem appropriate.

SECTION 22.(a) This section is effective only if Senate Bill 26 of the 2011
Regular Session of the General Assembly becomes law.

SECTION 22.(b) Section 2 of Senate Bill 26 of the 2011 Regular Session of the
General Assembly is repealed.

SECTION 22.(c) G.S.55-13-02(a), as amended by this act, is further amended by
adding a new subdivision to read:

"(9) Consummation of a designation of the corporation as a benefit corporation

pursuant to Part 2 of Article 18 of this Chapter."

SECTION 22.(d) G.S.55-13-02(b), as amended by this act, reads as rewritten:

"(b)  Notwithstanding subsection (a), the availability of appraisal rights under
subdivisions (1), (2), (3), (4), (6), ard<8) (8), and (9) of subsection (a) of this section shall be
limited in accordance with the following provisions:

SECTION 23. This act becomes effective October 1, 2011.
In the General Assembly read three times and ratified this the 17" day of June,
2011.

s/ Walter H. Dalton
President of the Senate

s/ Thom Tillis
Speaker of the House of Representatives

s/ Beverly E. Perdue
Governor

Approved 12:01 p.m. this 27" day of June, 2011
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