Chapter 15A.
Criminal Procedure Act.
SUBCHAPTER I. GENERAL.
Article 1.

Definitions and General Provisions.

§§ 15A-1 through 15A-100. Reserved for future codification purposes.

§ 15A-101. Definitions.
Unless the context clearly requires otherwise, the following words have the listed meanings:

(1
(la)
2)
3)
(4)
(42)
)
(6)
(7

®)

)
(10)

(11)

Appeal. — When used in a general context, the term "appeal" also includes
appellate review upon writ of certiorari.

Attorney of Record. — An attorney who, under Article 4 of this Chapter, Entry
and Withdrawal of Attorney in Criminal Case, has entered a criminal
proceeding and has not withdrawn.

Clerk. — Any clerk of superior court, acting clerk, or assistant or deputy clerk.
District Court. — The District Court Division of the General Court of Justice.
District Attorney. — The person elected and currently serving as district
attorney in his prosecutorial district.

Entry of Judgment. — Judgment is entered when sentence is pronounced.
Prayer for judgment continued upon payment of costs, without more, does not
constitute the entry of judgment.

Judicial Official. — A magistrate, clerk, judge, or justice of the General Court
of Justice.

Officer. — Law-enforcement officer.

Prosecutor. — The district attorney, any assistant district attorney or any other
attorney designated by the district attorney to act for the State or on behalf of
the district attorney.

State. — The State of North Carolina, all land or water in respect to which the
State of North Carolina has either exclusive or concurrent jurisdiction, and the
airspace above that land or water. "Other state" means any state or territory of
the United States, the District of Columbia or the Commonwealth of Puerto
Rico.

Superior Court. — The Superior Court Division of the General Court of
Justice.

Superior Court Judge. — A superior court judge who has jurisdiction pursuant
to G.S. 7A-47.1 or G.S. 7A-48 in the district or set of districts as defined in
G.S. 7A-41.1.

Vehicle. — Aircraft, watercraft, or landcraft or other conveyance. (1973, c.
1286, s. 1; 1975, c. 166, s. 2; 1977, c. 711, s. 19; 1987 (Reg. Sess.,
1988), c. 1037, s. 52; 1997-456, s. 27.)

§ 15A-101.1. Electronic technology in criminal process and procedure.
As used in this Chapter, in Chapter 7A of the General Statutes, in Chapter 15 of the General
Statutes, and in all other provisions of the General Statutes that deal with criminal process or
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procedure:

(1

(1a)

)

G)
(32)

“4)

"Attach" or "attached" means, when referring to documents existing in paper
form, physical attachment by staples, clips, or other mechanical means, or
managed such that neither document is stored or delivered without the other.
When referring to documents stored in electronic form, the term means either
storage as a single digital file or storage in a manner that a user interface for
access to the documents displays clearly the logical association between them,
to the exclusion of other, unassociated documents displayed with them. When
referring to documents delivered in electronic form, the term means
documents delivered simultaneously and via the same mechanism or medium,
including, but not limited to, any of the following: (i) delivery via a single
email message, (i1) delivery on a single unit of removable electronic media, or
(ii1) delivery in immediate, contemporaneous sequence with one another from
the same source to the same recipient. It is not necessary that the relationship
between documents appear on the face of the documents in order to be
deemed attached.

"Copy" means all identical versions of a document created or existing in paper
or electronic form, including the original and all other identical versions of the
document. Except where otherwise expressly provided by law or when
authority is vested only in a certified copy, a copy of a document is equally
authoritative as the original.

"Document"” means any pleading, criminal process, subpoena, complaint,
motion, application, notice, affidavit, commission, waiver, consent, dismissal,
order, judgment, or other writing intended in a criminal or contempt
proceeding to authorize or require an action, to record a decision or to
communicate or record information. A document may be created and exist in
paper form or in electronic form or in both forms. Each document shall
contain the legible, printed name of the person who signed the document.
"Electronic" means relating to technology having electrical, digital, magnetic,
wireless, optical, electromagnetic, Internet, or similar capabilities.

"Electronic monitoring" or "electronically monitor" or "satellite-based
monitoring" means monitoring with an electronic monitoring device that is
not removed from a person's body, that is utilized by the supervising agency in
conjunction with a Web-based computer system that actively monitors,
identifies, tracks, and records a person's location at least once every minute 24
hours a day, that has a battery life of at least 48 hours without being
recharged, that timely records and reports or records the person's presence
near or within a crime scene or prohibited area or the person's departure from
a specified geographic location, and that has incorporated into the software
the ability to automatically compare crime scene data with locations of all
persons being electronically monitored so as to provide any correlation daily
or in real time. In areas of the State where lack of cellular coverage requires
the use of an alternative device, the supervising agency shall use an
alternative device that works in concert with the software and records location
and tracking data for later download and crime scene comparison.

"Electronic Repository" means an automated electronic repository for
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criminal process created and maintained pursuant to G.S. 15A-301.1.

(5) Repealed by Session Laws 2022-47, s. 16(d), effective July 7, 2022.

(6) "Entered" means signed and filed in the office of the clerk of superior court of
the county in which the document is to be entered. A document may be
entered in either paper form or electronic form.

(7) "Filing" or "filed" means:

a. When the document is in paper form, delivering the original document
to the office where the document is to be filed. Filing is complete
when the original document is received in the office where the
document is to be filed.

b. When the document is in electronic form, creating and saving the
document, or transmitting it, in such a way that it is unalterably
retained in the electronic records of the office where the document is
to be filed. A document is "unalterably retained" in an electronic
record when it may not be edited or otherwise altered except by a
person with authorization to do so.

(8) "Issued" applies to documents in either paper form or electronic form. A
document that is first created in paper form is issued when it is signed. A
document that is first created in electronic form is issued when it is signed and
filed in the office of the clerk of superior court of the county for which it is to
be issued.

9) "Original" means:

a. A document first created and existing only in paper form, bearing the
original signature of the person who signed it. The term also includes
each copy in paper form that is printed through the facsimile
transmission of the copy bearing the original signature of the person
who signed it.

b. A document existing in electronic form, including the electronic form
of the document and any copy that is printed from the electronic form.

(10)  "Signature" means any symbol, including, but not limited to, the name of an
individual, which is executed by that individual, personally or through an
authorized agent, with the intent to authenticate or to effect the issuance or
entry of a document. A document may be signed by the use of any manual,
mechanical or electronic means that causes the individual's signature to
appear in or on the document. Any party challenging the validity of a
signature shall have the burden of pleading, producing evidence, and proving
that the signature was not the act of the person whose signature it appears to
be. (2002-64, s. 1; 2011-245, s. 2(a); 2012-194, s. 6; 2021-47, s. 10(b);
2022-47, s. 16(d).)

Article 2.
Jurisdiction.

§§ 15A-102 through 15A-130. Reserved for future codification purposes.

Article 3.
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Venue.

§ 15A-131. Venue generally.

(@)  Venue for pretrial and trial proceedings in district court of cases within the
original jurisdiction of the district court lies in the county where the charged offense
occurred.

(b)  Except for the probable cause hearing, venue for pretrial proceedings in cases
within the original jurisdiction of the superior court lies in the superior court district or set
of districts as defined in G.S. 7A-41.1 embracing the county where the venue for trial
proceedings lies.

(c)  Except as otherwise provided in this subsection, venue for probable cause
hearings and trial proceedings in cases within the original jurisdiction of the superior
court lies in the county where the charged offense occurred. Except as otherwise provided
in this subsection, if the alleged offense is committed within the corporate limits of a
municipality which is the seat of superior court and is located in more than one county,
venue lies in the superior court which sits within that municipality, but upon timely
objection of the defendant or the district attorney in the county in which the alleged
offense occurred the case must be transferred to the county in which the alleged offense
occurred. However, for charges brought by municipal law enforcement officers only, if
the alleged offense is committed within the corporate limits of a municipality that extends
into four or more counties, each of which is in a separate superior court district, offenses
committed within the corporate limits of the municipality but in a superior court district
other than the one for which the municipality is the seat of superior court shall be
disposed of in the municipality with no allowance for objections by the defendant or the
district attorney.

(d)  Venue for misdemeanors appealed for trial de novo in superior court lies in the
county where the misdemeanor was first tried.

(e)  An offense occurs in a county if any act or omission constituting part of the
offense occurs within the territorial limits of the county.

() For the purposes of this Article, pretrial proceedings are proceedings occurring
after the initial appearance and prior to arraignment. (1973, c. 1286, s. 1; 1975, 2nd
Sess., c. 983, s. 134; 1983, c. 727; 1987 (Reg. Sess., 1988), c. 1037, s. 53;
2009-398, s. 3; 2022-47, s. 16(e).)

§ 15A-132. Concurrent venue.

(a)  If acts or omissions constituting part of the commission of the charged offense
occurred in more than one county, each county has concurrent venue.

(b)  If charged offenses which may be joined in a single criminal pleading under
G.S. 15A-926 occurred in more than one county, each county has concurrent venue as to
all charged offenses.

(c)  When counties have concurrent venue, the first county in which a criminal

process is issued in the case becomes the county with exclusive venue. (1973, c. 1286,
s. 1)
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§ 15A-133. Waiver of venue; motion for change of venue; indictment may be
returned in other county.

(a) A waiver of venue must be in writing and signed by the defendant and the
prosecutor indicating the consent of all parties to the waiver. The waiver must specify
what stages of the proceedings are affected by the waiver, and the county to which venue
i1s changed. If the venue is to be laid in a county in another prosecutorial district, the
consent in writing of the prosecutor in that district must be filed with the clerks of both
counties.

(b)  Repealed by Session Laws 1989, c. 688, s. 2.

(c)  Motions for change of venue by the defendant are made under G.S. 15A-957.
If venue is laid in a county in another prosecutorial district by order of the judge ruling on
the motion, no consent of any prosecutor is required.

(d)  If venue is changed to a county in another prosecutorial district, whether upon
waiver of venue or by order of a judge, the prosecutor of the prosecutorial district where
the case originated must prosecute the case unless the prosecutor of the district to which
venue has been changed consents to conduct the prosecution.

(e)  If venue is changed, whether upon waiver of venue or by order of a judge, the
grand jury in the county to which venue has been transferred has the power to return an
indictment in the case. If an indictment has already been returned before the change of
venue, no new indictment is necessary and prosecution may be had in the new county
under the original indictment. (1921, c. 12, ss. 1, 2; C.S., ss. 4606(a), 4606(b);
1973, c. 1286, s. 1; 1975, c. 166, s. 27; 1987 (Reg. Sess., 1988), c. 1037, s. 54;
1989, c. 688, s. 2.)

§ 15A-134. Offense occurring in part outside North Carolina.

If a charged offense occurred in part in North Carolina and in part outside North
Carolina, a person charged with that offense may be tried in this State if he has not been
placed in jeopardy for the identical offense in another state. (1973, c. 1286, s. 1.)

§ 15A-135. Allegation of venue conclusive in absence of timely motion.

Allegations of venue in any criminal pleading become conclusive in the absence of a
timely motion to dismiss for improper venue under G.S. 15A-952. A defendant may
move to dismiss for improper venue upon trial de novo in superior court, provided he did
not in the district court with benefit of counsel stipulate venue or expressly waive his
right to contest venue. (1973, c. 1286, s. 1.)

§ 15A-136. Venue for sexual offenses.

If a person is transported by any means, with the intent to violate any of the provisions
of Article 7B of Chapter 14 (§ 14-27.20 et seq.) of the General Statutes and the intent is
followed by actual violation thereof, the defendant may be tried in the county where

transportation was offered, solicited, begun, continued or ended. (1979, c. 682, s. 2;
2015-181, ss. 19, 47.)
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§§ 15A-137 through 15A-140. Reserved for future codification purposes.

Article 4.
Entry and Withdrawal of Attorney in Criminal Case.

§ 15A-141. When entry of attorney in criminal proceeding occurs.
An attorney enters a criminal proceeding when he:
(1) Files a written notice of entry with the clerk indicating an intent to represent a
defendant in a specified criminal proceeding; or
(2) Appears in a criminal proceeding without limiting the extent of his
representation; or
3) Appears in a criminal proceeding for a limited purpose and indicates the
extent of his representation by filing written notice thereof with the clerk; or
(4) Accepts assignment to represent an indigent defendant under the terms of
Article 36 of Chapter 7A of the General Statutes; or
(%) Files a written waiver of arraignment, except that representation in this
instance may not be limited pursuant to subdivision (3). (1973, c. 1286, s. 1;
1975, 2nd Sess., c. 983, s. 135.)

§ 15A-142. Requirement that clerk record entry.
The clerk must note each entry by an attorney in the records of the proceeding. (1973, c.
1286, s. 1.)

§ 15A-143. Attorney making general entry obligated to represent defendant at all
subsequent stages.

An attorney who enters a criminal proceeding without limiting the extent of his
representation pursuant to G.S. 15A-141(3) undertakes to represent the defendant for whom the
entry is made at all subsequent stages of the case until entry of final judgment, at the trial stage.
An attorney who appears for a limited purpose under the provisions of G.S. 15A-141(3)
undertakes to represent the defendant only for that purpose and is deemed to have withdrawn
from the proceedings, without the need for permission of the court, when that purpose is

fulfilled. (1973, c. 1286, s. 1; 1977, c. 1117.)

§ 15A-144. Withdrawal of attorney with permission of court.
The court may allow an attorney to withdraw from a criminal proceeding upon a showing of
good cause. (1973, c. 1286, s. 1.)

Article 5.

Expunction of Records.

§ 15A-145. Expunction of records for first offenders under the age of 18 at the time
of conviction of misdemeanor; expunction of certain other misdemeanors.

(@)  Whenever any person who has not previously been convicted of any felony, or

misdemeanor other than a traffic violation, under the laws of the United States, the laws

of this State or any other state, (i) pleads guilty to or is guilty of a misdemeanor other
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than a traffic violation, and the offense was committed before the person attained the age
of 18 years, or (ii) pleads guilty to or is guilty of a misdemeanor possession of alcohol
pursuant to G.S. 18B-302(b)(1), and the offense was committed before the person
attained the age of 21 years, he may file a petition in the court of the county where he was
convicted for expunction of the misdemeanor from his criminal record. The petition
cannot be filed earlier than: (i) two years after the date of the conviction, or (ii) the
completion of any period of probation, whichever occurs later, and the petition shall
contain, but not be limited to, the following:

(1)  An affidavit by the petitioner that he has been of good behavior for the
two-year period since the date of conviction of the misdemeanor in
question and has not been convicted of any felony, or misdemeanor
other than a traffic violation, under the laws of the United States or the
laws of this State or any other state.

(2)  Verified affidavits of two persons who are not related to the petitioner or
to each other by blood or marriage, that they know the character and
reputation of the petitioner in the community in which he lives and that
his character and reputation are good.

(3) A statement that the petition is a motion in the cause in the case wherein
the petitioner was convicted.

(4)  Repealed by Session Laws 2010-174, s. 2, effective October 1, 2010,
and applicable to petitions for expunctions filed on or after that date.

(4a) An application on a form approved by the Administrative Office of the
Courts requesting and authorizing a name-based State and national
criminal record check by the Department of Public Safety using any
information required by the Administrative Office of the Courts to
identify the individual and a search of the confidential record of
expunctions maintained by the Administrative Office of the Courts. The
application shall be filed with the clerk of superior court. The clerk of
superior court shall forward the application to the Department of Public
Safety and to the Administrative Office of the Courts, which shall
conduct the searches and report their findings to the court.

(5) An affidavit by the petitioner that no restitution orders or civil
judgments representing amounts ordered for restitution entered against
him are outstanding.

The petition shall be served upon the district attorney of the court wherein the case
was tried resulting in conviction. The district attorney shall have 10 days thereafter in
which to file any objection thereto and shall be duly notified as to the date of the hearing
of the petition.

The judge to whom the petition is presented is authorized to call upon a probation
officer for any additional investigation or verification of the petitioner's conduct during
the two-year period that he deems desirable.

(al) Nothing in this section shall be interpreted to allow the expunction of any
offense involving impaired driving as defined in G.S. 20-4.01(24a) or any offense
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requiring registration pursuant to Article 27A of Chapter 14 of the General Statutes,
whether or not the person is currently required to register.

(b)  If the court, after hearing, finds that the petitioner had remained of good
behavior and been free of conviction of any felony or misdemeanor, other than a traffic
violation, for two years from the date of conviction of the misdemeanor in question, the
petitioner has no outstanding restitution orders or civil judgments representing amounts
ordered for restitution entered against him, and (i) petitioner was not 18 years old at the
time of the offense in question, or (ii) petitioner was not 21 years old at the time of the
offense of possession of alcohol pursuant to G.S. 18B-302(b)(1), it shall order that such
person be restored, in the contemplation of the law, to the status he occupied before such
arrest or indictment or information.

(bl) No person as to whom such order has been entered shall be held thereafter
under any provision of any laws to be guilty of perjury or otherwise giving a false
statement by reason of his failure to recite or acknowledge such arrest, or indictment,
information, or trial, or response to any inquiry made of him for any purpose. This
subsection shall not apply to a sentencing hearing when the person has been convicted of
a subsequent criminal offense.

(c)  The court shall also order that the misdemeanor conviction, or a civil
revocation of a drivers license as the result of a criminal charge, be expunged from the
records of the court. The court shall direct all law-enforcement agencies, the Department
of Adult Correction, the Division of Motor Vehicles, and any other State or local
government agencies identified by the petitioner as bearing record of the same to expunge
their records of the petitioner's conviction or a civil revocation of a drivers license as the
result of a criminal charge. This subsection does not apply to civil or criminal charges
based upon the civil revocation, or to civil revocations under G.S. 20-16.2. The clerk
shall notify State and local agencies of the court's order as provided in G.S. 15A-150. The
clerk shall forward a certified copy of the order to the Division of Motor Vehicles for the
expunction of a civil revocation provided the underlying criminal charge is also
expunged. The civil revocation of a drivers license shall not be expunged prior to a final
disposition of any pending civil or criminal charge based upon the civil revocation.

(d)  The clerk shall notify State and local agencies of the court's order as provided
in G.S. 15A-150.

(d1) Repealed by Session Laws 2012-191, s. 3, effective December 1, 2012.

(e) A person who files a petition for expunction of a criminal record under this
section must pay the clerk of superior court a fee of one hundred seventy-five dollars
($175.00) at the time the petition is filed. Fees collected under this subsection are payable
to the Administrative Office of the Courts. The clerk of superior court shall remit one
hundred twenty-two dollars and fifty cents ($122.50) of each fee to the North Carolina
Department of Public Safety for the costs of criminal record checks performed in
connection with processing petitions for expunctions under this section. The remaining
fifty-two dollars and fifty cents ($52.50) of each fee shall be retained by the
Administrative Office of the Courts and used to pay the costs of processing petitions for
expunctions under this section. This subsection does not apply to petitions filed by an
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indigent. (1973, c. 47, s. 2; c. 748; 1975, c. 650, s. 5; 1977, c. 642, s. 1; c. 699,
ss. 1, 2; 1979, c. 431, ss. 1, 2; 1985, c. 636, s. 1; 1999-406, s. 8; 2002-126, ss.
29A.5(a), (b); 2004-133, s. 1; 2005-276, s. 43.1(e); 2007-509, s. 1; 2008-187, s.
35; 2009-510, s. 4(a), (b); 2009-577, s. 10; 2010-174, ss. 2, 3; 2011-145, s.
19.1(h); 2012-191, s. 3; 2013-360, s. 18B.16(a); 2014-100, s. 17.1(0); 2015-150,
s. 2; 2017-186, s. 2(qq); 2017-195, s. 1; 2021-115, s. 2; 2021-180, s. 19C.9(s).)

§ 15A-145.1. Expunction of records for first offenders under the age of 18 at the
time of conviction of certain gang offenses.

(@)  Whenever any person who has not previously been convicted of any felony or
misdemeanor other than a traffic violation under the laws of the United States or the laws
of this State or any other state pleads guilty to or is guilty of (i) a Class H felony under
Article 13A of Chapter 14 of the General Statutes or (ii) an enhanced offense under
G.S. 14-50.22, or has been discharged and had the proceedings against the person
dismissed pursuant to G.S. 14-50.29, and the offense was committed before the person
attained the age of 18 years, the person may file a petition in the court of the county
where the person was convicted for expunction of the offense from the person's criminal
record. Except as provided in G.S. 14-50.29 upon discharge and dismissal, the petition
cannot be filed earlier than (i) two years after the date of the conviction or (ii) the
completion of any period of probation, whichever occurs later. The petition shall contain,
but not be limited to, the following:

(1)  An affidavit by the petitioner that the petitioner has been of good
behavior (i) during the period of probation since the decision to defer
further proceedings on the offense in question pursuant to G.S. 14-50.29
or (i1) during the two-year period since the date of conviction of the
offense in question, whichever applies, and has not been convicted of
any felony or misdemeanor other than a traffic violation under the laws
of the United States or the laws of this State or any other state.

(2)  Verified affidavits of two persons who are not related to the petitioner or
to each other by blood or marriage, that they know the character and
reputation of the petitioner in the community in which the petitioner
lives, and that the petitioner's character and reputation are good.

(3) If the petition is filed subsequent to conviction of the offense in
question, a statement that the petition is a motion in the cause in the case
wherein the petitioner was convicted.

(4)  Repealed by Session Laws 2010-174, s. 4, effective October 1, 2010,
and applicable to petitions for expunctions filed on or after that date.

(4a) An application on a form approved by the Administrative Office of the
Courts requesting and authorizing a name-based State and national
criminal record check by the Department of Public Safety using any
information required by the Administrative Office of the Courts to
identify the individual and a search of the confidential record of
expunctions maintained by the Administrative Office of the Courts. The
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application shall be filed with the clerk of superior court. The clerk of
superior court shall forward the application to the Department of Public
Safety and to the Administrative Office of the Courts, which shall
conduct the searches and report their findings to the court.

(5) An affidavit by the petitioner that no restitution orders or civil
judgments representing amounts ordered for restitution entered against
the petitioner are outstanding.

The petition shall be served upon the district attorney of the court wherein the case
was tried resulting in conviction. The district attorney shall have 10 days thereafter in
which to file any objection thereto and shall be duly notified as to the date of the hearing
of the petition.

The judge to whom the petition is presented is authorized to call upon a probation
officer for any additional investigation or verification of the petitioner's conduct during
the probationary period or during the two-year period after conviction.

(b)  If the court, after hearing, finds that (i) the petitioner was dismissed and the
proceedings against the petitioner discharged pursuant to G.S. 14-50.29 and that the
person had not yet attained 18 years of age at the time of the offense or (ii) the petitioner
has remained of good behavior and been free of conviction of any felony or misdemeanor
other than a traffic violation for two years from the date of conviction of the offense in
question, the petitioner has no outstanding restitution orders or civil judgments
representing amounts ordered for restitution entered against the petitioner, and the
petitioner had not attained the age of 18 years at the time of the offense in question, it
shall order that such person be restored, in the contemplation of the law, to the status
occupied by the petitioner before such arrest or indictment or information, and that the
record be expunged from the records of the court.

(bl) No person as to whom such order has been entered shall be held thereafter
under any provision of any laws to be guilty of perjury or otherwise giving a false
statement by reason of the person's failure to recite or acknowledge such arrest, or
indictment or information, or trial, or response to any inquiry made of the person for any
purpose. This subsection shall not apply to a sentencing hearing when the person has
been convicted of a subsequent criminal offense.

(b2) The court shall also direct all law enforcement agencies, the Department of
Adult Correction, the Division of Motor Vehicles, and any other State or local
government agencies identified by the petitioner as bearing record of the same to expunge
their records of the petitioner's criminal charge and any conviction resulting from the
charge. The clerk shall notify State and local agencies of the court's order as provided in
G.S. 15A-150.

(c)  This section is supplemental and in addition to existing law and shall not be
construed so as to repeal any existing provision contained in the General Statutes of
North Carolina.

(d) A person who files a petition for expunction of a criminal record under this
section must pay the clerk of superior court a fee of one hundred seventy-five dollars
($175.00) at the time the petition is filed. Fees collected under this subsection are payable
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to the Administrative Office of the Courts. The clerk of superior court shall remit one
hundred twenty-two dollars and fifty cents ($122.50) of each fee to the North Carolina
Department of Public Safety for the costs of criminal record checks performed in
connection with processing petitions for expunctions under this section. The remaining
fifty-two dollars and fifty cents ($52.50) of each fee shall be retained by the
Administrative Office of the Courts and used to pay the costs of processing petitions for
expunctions under this section. This subsection does not apply to petitions filed by an
indigent. (2009-577, s. 1; 2010-174, s. 4; 2011-145, s. 19.1(h); 2013-360, s.
18B.16(b); 2014-100, s. 17.1(0); 2017-186, s. 2(rr); 2017-195, s. 1; 2021-180, s.
19C.9(s).)

§ 15A-145.2. Expunction of records for first offenders not over 21 years of age at
the time of the offense of certain drug offenses.

(@)  Whenever a person is discharged, and the proceedings against the person
dismissed, pursuant to G.S. 90-96(a) or (al), and the person was not over 21 years of age
at the time of the offense, the person may apply to the court of the county where charged
for an order to expunge from all official records, other than the confidential files retained
under G.S. 15A-151, all recordation relating to the person's arrest, indictment or
information, trial, finding of guilty, and dismissal and discharge pursuant to this section.
The applicant shall attach to the petition the following:

(1)  An affidavit by the petitioner that he or she has been of good behavior
during the period of probation since the decision to defer further
proceedings on the offense in question and has not been convicted of
any felony or misdemeanor other than a traffic violation under the laws
of the United States or the laws of this State or any other state;

(2)  Verified affidavits by two persons who are not related to the petitioner
or to each other by blood or marriage, that they know the character and
reputation of the petitioner in the community in which he or she lives,
and that the petitioner's character and reputation are good;

(3)  Repealed by Session Laws 2010-174, s. 5, effective October 1, 2010,
and applicable to petitions for expunctions filed on or after that date.

(3a) An application on a form approved by the Administrative Office of the
Courts requesting and authorizing a name-based State and national
criminal record check by the Department of Public Safety using any
information required by the Administrative Office of the Courts to
identify the individual and a search of the confidential record of
expunctions maintained by the Administrative Office of the Courts. The
application shall be filed with the clerk of superior court. The clerk of
superior court shall forward the application to the Department of Public
Safety and to the Administrative Office of the Courts, which shall
conduct the searches and report their findings to the court.

The judge to whom the petition is presented is authorized to call upon a probation
officer for any additional investigation or verification of the petitioner's conduct during
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the probationary period deemed desirable.

If the court determines, after hearing, that such person was discharged and the
proceedings against him or her dismissed and that the person was not over 21 years of
age at the time of the offense, it shall enter such order. The effect of such order shall be to
restore such person in the contemplation of the law to the status the person occupied
before such arrest or indictment or information.

(al) No person as to whom such order was entered shall be held thereafter under
any provision of any law to be guilty of perjury or otherwise giving a false statement by
reason of the person's failures to recite or acknowledge such arrest, or indictment or
information, or trial in response to any inquiry made of him or her for any purpose. This
subsection shall not apply to a sentencing hearing when the person has been convicted of
a subsequent criminal offense.

(a2) The court shall also order that all records of the proceeding be expunged from
the records of the court and direct all law enforcement agencies, the Department of Adult
Correction, the Division of Motor Vehicles, and any other State and local government
agencies identified by the petitioner as bearing records of the same to expunge their
records of the proceeding. The clerk shall notify State and local agencies of the court's
order as provided in G.S. 15A-150.

(b)  Whenever any person is charged with a misdemeanor under Article 5 of
Chapter 90 of the General Statutes by possessing a controlled substance included within
Schedules I through VI of Article 5 of Chapter 90 of the General Statutes or a felony
under G.S. 90-95(a)(3), upon dismissal by the State of the charges against the person,
upon entry of a nolle prosequi, or upon a finding of not guilty or other adjudication of
innocence, such person may apply to the court for an order to expunge from all official
records all recordation relating to his or her arrest, indictment or information, or trial. If
the court determines, after hearing, that such person was not over 21 years of age at the
time the offense for which the person was charged occurred, it shall enter such order. The
clerk shall notify State and local agencies of the court's order as provided in
G.S. 15A-150. No person as to whom such order has been entered shall be held thereafter
under any provision of any law to be guilty of perjury or otherwise giving a false
statement by reason of the person's failures to recite or acknowledge such arrest, or
indictment or information, or trial in response to any inquiry made of him or her for any
purpose.

(c)  Whenever any person who has not previously been convicted of (i) any felony
offense under any state or federal laws; (i1) any offense under Chapter 90 of the General
Statutes; or (iii) an offense under any statute of the United States or any state relating to
controlled substances included in any schedule of Chapter 90 of the General Statutes or to
that paraphernalia included in Article 5B of Chapter 90 of the General Statutes, pleads
guilty to or has been found guilty of a misdemeanor under Article 5 of Chapter 90 of the
General Statutes by possessing a controlled substance included within Schedules I
through VI of Chapter 90, or by possessing drug paraphernalia as prohibited by
G.S.90-113.22 or pleads guilty to or has been found guilty of a felony under
G.S. 90-95(a)(3), the court may, upon application of the person not sooner than 12
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months after conviction, order cancellation of the judgment of conviction and expunction
of the records of the person's arrest, indictment or information, trial, and conviction. A
conviction in which the judgment of conviction has been canceled and the records
expunged pursuant to this subsection shall not be thereafter deemed a conviction for
purposes of this subsection or for purposes of disqualifications or liabilities imposed by
law upon conviction of a crime, except as provided in G.S. 15A-151.5. Cancellation and
expunction under this subsection may occur only once with respect to any person.
Disposition of a case under this subsection at the district court division of the General
Court of Justice shall be final for the purpose of appeal.

The granting of an application filed under this subsection shall cause the issue of an
order to expunge from all official records, other than the confidential files retained under
G.S. 15A-151, all recordation relating to the petitioner's arrest, indictment or information,
trial, finding of guilty, judgment of conviction, cancellation of the judgment, and
expunction of records pursuant to this subsection.

The judge to whom the petition is presented is authorized to call upon a probation
officer for additional investigation or verification of the petitioner's conduct since
conviction. If the court determines that the petitioner was convicted of (i) a misdemeanor
under Article 5 of Chapter 90 of the General Statutes for possessing a controlled
substance included within Schedules I through VI of Article 5 of Chapter 90 of the
General Statutes or for possessing drug paraphernalia as prohibited in G.S. 90-113.22 or
(i1) a felony under G.S. 90-95(a)(3), that the petitioner has no disqualifying previous
convictions as set forth in this subsection, that the petitioner was not over 21 years of age
at the time of the offense, that the petitioner has been of good behavior since his or her
conviction, that the petitioner has successfully completed a drug education program
approved for this purpose by the Department of Health and Human Services, and that the
petitioner has not been convicted of a felony or misdemeanor other than a traffic violation
under the laws of this State at any time prior to or since the conviction for the offense in
question, it shall enter an order of expunction of the petitioner's court record. The effect
of such order shall be to restore the petitioner in the contemplation of the law to the status
the petitioner occupied before arrest or indictment or information or conviction. No
person as to whom such order was entered shall be held thereafter under any provision of
any law to be guilty of perjury or otherwise giving a false statement by reason of the
person's failures to recite or acknowledge such arrest, or indictment or information, or
conviction, or trial in response to any inquiry made of him or her for any purpose. The
judge may waive the condition that the petitioner attend the drug education school if the
judge makes a specific finding that there was no drug education school within a
reasonable distance of the defendant's residence or that there were specific extenuating
circumstances which made it likely that the petitioner would not benefit from the program
of instruction.

The court shall also order all law enforcement agencies, the Department of Adult
Correction, the Division of Motor Vehicles, and any other State or local agencies
identified by the petitioner as bearing records of the conviction and records relating
thereto to expunge their records of the conviction. The clerk shall notify State and local
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agencies of the court's order as provided in G.S. 15A-150.

(d) A person who files a petition for expunction of a criminal record under this
section must pay the clerk of superior court a fee of one hundred seventy-five dollars
($175.00) at the time the petition is filed. Fees collected under this subsection are payable
to the Administrative Office of the Courts. The clerk of superior court shall remit one
hundred twenty-two dollars and fifty cents ($122.50) of each fee to the North Carolina
Department of Public Safety for the costs of criminal record checks performed in
connection with processing petitions for expunctions under this section. The remaining
fifty-two dollars and fifty cents ($52.50) of each fee shall be retained by the
Administrative Office of the Courts and used to pay the costs of processing petitions for
expunctions under this section. This subsection does not apply to petitions filed by an
indigent. (2009-577, s. 2; 2010-174, s. 5; 2011-145, s. 19.1(h); 2011-192, s. 5(b);
2011-412, s. 2.6(a); 2013-360, s. 18B.16(c); 2014-100, s. 17.1(0); 2017-186, s.
2(ss); 2017-195, s. 1; 2021-180, s. 19C.9(00).)

§ 15A-145.3. Expunction of records for first offenders not over 21 years of age at
the time of the offense of certain toxic vapors offenses.

(@)  Whenever a person is discharged and the proceedings against the person
dismissed under G.S. 90-113.14(a) or (al), such person, if he or she was not over 21
years of age at the time of the offense, may apply to the court of the county where
charged for an order to expunge from all official records, other than the confidential files
retained under G.S. 15A-151, all recordation relating to the person's arrest, indictment or
information, trial, finding of guilty, and dismissal and discharge pursuant to this section.
The applicant shall attach to the petition the following:

(1)  An affidavit by the petitioner that the petitioner has been of good
behavior during the period of probation since the decision to defer
further proceedings on the misdemeanor in question and has not been
convicted of any felony or misdemeanor other than a traffic violation
under the laws of the United States or the laws of this State or any other
state;

(2)  Verified affidavits by two persons who are not related to the petitioner
or to each other by blood or marriage, that they know the character and
reputation of the petitioner in the community in which the petitioner
lives, and that his or her character and reputation are good;

(3) Repealed by Session Laws 2010-174, s. 6, effective October 1, 2010,
and applicable to petitions for expunctions filed on or after that date.

(3a) An application on a form approved by the Administrative Office of the
Courts requesting and authorizing a name-based State and national
criminal record check by the Department of Public Safety using any
information required by the Administrative Office of the Courts to
identify the individual and a search of the confidential record of
expunctions maintained by the Administrative Office of the Courts. The
application shall be filed with the clerk of superior court. The clerk of
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superior court shall forward the application to the Department of Public
Safety and to the Administrative Office of the Courts, which shall
conduct the searches and report their findings to the court.

The judge to whom the petition is presented is authorized to call upon a probation
officer for any additional investigation or verification of the petitioner's conduct during
the probationary period deemed desirable.

If the court determines, after hearing, that such person was discharged and the
proceedings against the person dismissed and that he or she was not over 21 years of age
at the time of the offense, it shall enter such order. The effect of such order shall be to
restore such person in the contemplation of the law to the status the person occupied
before such arrest or indictment or information. No person as to whom such order was
entered shall be held thereafter under any provision of any law to be guilty of perjury or
otherwise giving a false statement by reason of the person's failures to recite or
acknowledge such arrest, or indictment or information, or trial in response to any inquiry
made of him or her for any purpose.

The court shall also order that all records of the proceeding be expunged from the
records of the court and direct all law enforcement agencies bearing records of the same
to expunge their records of the proceeding. The clerk shall notify State and local agencies
of the court's order as provided in G.S. 15A-150.

(b)  Whenever any person is charged with a misdemeanor under Article SA of
Chapter 90 of the General Statutes or possessing drug paraphernalia as prohibited by
G.S. 90-113.22, upon dismissal by the State of the charges against the person or upon
entry of a nolle prosequi or upon a finding of not guilty or other adjudication of
innocence, such person may apply to the court for an order to expunge from all official
records all recordation relating to the person's arrest, indictment or information, and trial.
If the court determines, after hearing that such person was not over 21 years of age at the
time the offense for which the person was charged occurred, it shall enter such order. The
clerk shall notify State and local agencies of the court's order as provided in
G.S. 15A-150.

(bl) No person as to whom such order has been entered shall be held thereafter
under any provision of any law to be guilty of perjury or otherwise giving a false
statement by reason of the person's failures to recite or acknowledge such arrest, or
indictment or information, or trial in response to any inquiry made of him or her for any
purpose. This subsection shall not apply to a sentencing hearing when the person has
been convicted of a subsequent criminal offense.

(c)  Whenever any person who has not previously been convicted of an offense
under Article 5 or 5A of Chapter 90 of the General Statutes or under any statute of the
United States or any state relating to controlled substances included in any schedule of
Article 5 of Chapter 90 of the General Statutes or to that paraphernalia included in Article
5B of Chapter 90 of the General Statutes pleads guilty to or has been found guilty of a
misdemeanor under Article SA of Chapter 90 of the General Statutes, the court may, upon
application of the person not sooner than 12 months after conviction, order cancellation
of the judgment of conviction and expunction of the records of the person's arrest,
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indictment or information, trial, and conviction. A conviction in which the judgment of
conviction has been cancelled and the records expunged pursuant to this subsection shall
not be thereafter deemed a conviction for purposes of this subsection or for purposes of
disqualifications or liabilities imposed by law upon conviction of a crime, except as
provided in G.S. 15A-151.5. Cancellation and expunction under this subsection may
occur only once with respect to any person. Disposition of a case under this subsection at
the district court division of the General Court of Justice shall be final for the purpose of
appeal.

The granting of an application filed under this subsection shall cause the issue of an
order to expunge from all official records, other than the confidential files retained under
G.S. 15A-151, all recordation relating to the person's arrest, indictment or information,
trial, finding of guilty, judgment of conviction, cancellation of the judgment, and
expunction of records pursuant to this subsection.

The judge to whom the petition is presented is authorized to call upon a probation
officer for additional investigation or verification of the petitioner's conduct since
conviction. If the court determines that the petitioner was convicted of a misdemeanor
under Article 5A of Chapter 90 of the General Statutes, or for possessing drug
paraphernalia as prohibited by G.S. 90-113.22, that the petitioner was not over 21 years
of age at the time of the offense, that the petitioner has been of good behavior since his or
her conviction, that the petitioner has successfully completed a drug education program
approved for this purpose by the Department of Health and Human Services, and that the
petitioner has not been convicted of a felony or misdemeanor other than a traffic violation
under the laws of this State at any time prior to or since the conviction for the
misdemeanor in question, it shall enter an order of expunction of the petitioner's court
record. The effect of such order shall be to restore the petitioner in the contemplation of
the law to the status he occupied before such arrest or indictment or information or
conviction. No person as to whom such order was entered shall be held thereafter under
any provision of any law to be guilty of perjury or otherwise giving a false statement by
reason of the person's failures to recite or acknowledge such arrest, or indictment or
information, or conviction, or trial in response to any inquiry made of him or her for any
purpose. The judge may waive the condition that the petitioner attend the drug education
school if the judge makes a specific finding that there was no drug education school
within a reasonable distance of the defendant's residence or that there were specific
extenuating circumstances which made it likely that the petitioner would not benefit from
the program of instruction.

The clerk shall notify State and local agencies of the court's order as provided in
G.S. 15A-150.

(d) A person who files a petition for expunction of a criminal record under this
section must pay the clerk of superior court a fee of one hundred seventy-five dollars
($175.00) at the time the petition is filed. Fees collected under this subsection are payable
to the Administrative Office of the Courts. The clerk of superior court shall remit one
hundred twenty-two dollars and fifty cents ($122.50) of each fee to the North Carolina
Department of Public Safety for the costs of criminal record checks performed in
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connection with processing petitions for expunctions under this section. The remaining
fifty-two dollars and fifty cents ($52.50) of each fee shall be retained by the
Administrative Office of the Courts and used to pay the costs of processing petitions for
expunctions under this section. This subsection does not apply to petitions filed by an
indigent. (2009-577, s. 3; 2010-174, s. 6; 2013-360, s. 18B.16(d); 2014-100, s.
17.1(0); 2017-195, s. 1.)

§ 15A-145.4. Expunction of records for first offenders who are under 18 years of
age at the time of the commission of a nonviolent felony.

(a)  For purposes of this section, the term "nonviolent felony" means any felony
except the following:

(1) A Class A through G felony.

(2) A felony that includes assault as an essential element of the offense.

(3) A felony that is an offense requiring registration pursuant to Article 27A
of Chapter 14 of the General Statutes, whether or not the person is
currently required to register.

(4)  Repealed by Session Laws 2012-191, s. 2, effective December 1, 2012.

(5)  Any felony offense under the following sex-related or stalking offenses:
G.S. 14-27.25(b), 14-27.30(b), 14-190.7, 14-190.8, 14-202, 14-208.11A,
14-208.18, 14-277.3, 14-277.3A, 14-321.1.

(6) Any felony offense in Chapter 90 of the General Statutes where the
offense involves methamphetamines, heroin, or possession with intent to
sell or deliver or sell and deliver cocaine; except that if a prayer for
judgment continued has been entered for an offense classified as either a
Class G, H, or I felony, the prayer for judgment continued shall be
subject to expunction under the procedures in this section.

(7) A felony offense under G.S. 14-12.12(b), 14-12.13, or 14-12.14, or any
felony offense for which punishment was determined pursuant to
G.S. 14-3(c).

(8) A felony offense under G.S. 14-401.16.

(9)  Any felony offense in which a commercial motor vehicle was used in
the commission of the offense.

(10) Any felony offense involving impaired driving as defined in
G.S. 20-4.01(24a).

(b)  Notwithstanding any other provision of law, if the person is convicted of more
than one nonviolent felony in the same session of court and none of the nonviolent
felonies are alleged to have occurred after the person had already been served with
criminal process for the commission of a nonviolent felony, then the multiple nonviolent
felony convictions shall be treated as one nonviolent felony conviction under this section,
and the expunction order issued under this section shall provide that the multiple
nonviolent felony convictions shall be expunged from the person's record in accordance
with this section.

(c)  Whenever any person who had not yet attained the age of 18 years at the time
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of the commission of the offense and has not previously been convicted of any felony or
misdemeanor other than a traffic violation under the laws of the United States or the laws
of this State or any other state pleads guilty to or is guilty of a nonviolent felony, the
person may file a petition in the court of the county where the person was convicted for
expunction of the nonviolent felony from the person's criminal record. The petition shall
not be filed earlier than four years after the date of the conviction or when any active
sentence, period of probation, and post-release supervision has been served, whichever
occurs later. The person shall also perform at least 100 hours of community service,
preferably related to the conviction, before filing a petition for expunction under this
section. The petition shall contain the following:

(1

2)

3)
4

)

(6)

(7)

An affidavit by the petitioner that the petitioner has been of good moral
character since the date of conviction of the nonviolent felony in
question and has not been convicted of any other felony or any
misdemeanor other than a traffic violation under the laws of the United
States or the laws of this State or any other state.

Verified affidavits of two persons who are not related to the petitioner or
to each other by blood or marriage, that they know the character and
reputation of the petitioner in the community in which the petitioner
lives and that the petitioner's character and reputation are good.

A statement that the petition is a motion in the cause in the case wherein
the petitioner was convicted.

An application on a form approved by the Administrative Office of the
Courts requesting and authorizing (i) a State and national criminal
history record check by the Department of Public Safety using any
information required by the Administrative Office of the Courts to
identify the individual; (i1) a search by the Department of Public Safety
for any outstanding warrants or pending criminal cases; and (iii) a
search of the confidential record of expunctions maintained by the
Administrative Office of the Courts. The application shall be filed with
the clerk of superior court. The clerk of superior court shall forward the
application to the Department of Public Safety and to the Administrative
Office of the Courts, which shall conduct the searches and report their
findings to the court.

An affidavit by the petitioner that no restitution orders or civil
judgments representing amounts ordered for restitution entered against
the petitioner are outstanding.

An affidavit by the petitioner that the petitioner has performed at least
100 hours of community service since the conviction for the nonviolent
felony. The affidavit shall include a list of the community services
performed, a list of the recipients of the services, and a detailed
description of those services.

An affidavit by the petitioner that the petitioner possesses a high school
diploma, a high school graduation equivalency certificate, or a General
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Education Development degree.

The petition shall be served upon the district attorney of the court wherein the case
was tried resulting in conviction. The district attorney shall have 30 days thereafter in
which to file any objection thereto and shall be duly notified as to the date of the hearing
of the petition. The district attorney shall make his or her best efforts to contact the
victim, if any, to notify the victim of the request for expunction prior to the date of the

hearing.

(d)  The court in which the petition was filed shall take the following steps and
shall consider the following issues in rendering a decision upon a petition for expunction
of records of a nonviolent felony under this section:

(1

)

3)

4

Call upon a probation officer for additional investigation or verification
of the petitioner's conduct during the four-year period since the date of
conviction of the nonviolent felony in question.

Review the petitioner's juvenile record, ensuring that the petitioner's
juvenile records remain separate from adult records and files and are
withheld from public inspection as provided under Article 30 of Chapter
7B of the General Statutes.

Review the amount of restitution made by the petitioner to the victim of
the nonviolent felony to be expunged and give consideration to whether
or not restitution was paid in full.

Review any other information the court deems relevant, including, but
not limited to, affidavits or other testimony provided by law
enforcement officers, district attorneys, and victims of nonviolent
felonies committed by the petitioner.

(e)  The court may order that the person be restored, in the contemplation of the
law, to the status the person occupied before the arrest or indictment or information if the
court finds all of the following after a hearing:

(1

)

3)
4

)
(6)

The petitioner has remained of good moral character and has been free
of conviction of any felony or misdemeanor, other than a traffic
violation, for four years from the date of conviction of the nonviolent
felony in question or any active sentence, period of probation, or
post-release supervision has been served, whichever is later.

The petitioner has not previously been convicted of any felony or
misdemeanor other than a traffic violation under the laws of the United
States or the laws of this State or any other state.

The petitioner has no outstanding warrants or pending criminal cases.
The petitioner has no outstanding restitution orders or civil judgments
representing amounts ordered for restitution entered against the
petitioner.

The petitioner was less than 18 years old at the time of the commission
of the offense in question.

The petitioner has performed at least 100 hours of community service
since the time of the conviction and possesses a high school diploma, a
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high school graduation equivalency certificate, or a General Education
Development degree.

(7)  The search of the confidential records of expunctions conducted by the
Administrative Office of the Courts shows that the petitioner has not
been previously granted an expunction.

(f)  No person as to whom an order has been entered pursuant to subsection (e) of
this section shall be held thereafter under any provision of any laws to be guilty of
perjury or otherwise giving a false statement by reason of that person's failure to recite or
acknowledge the arrest, indictment, information, trial, or conviction. This subsection shall
not apply to a sentencing hearing when the person has been convicted of a subsequent
criminal offense.

(f1)  Persons required by State law to obtain a criminal history record check on a
prospective employee shall not be deemed to have knowledge of any convictions
expunged under this section.

(f2)  Persons pursuing certification under the provisions of Article 1 of Chapter 17C
or Article 2 of Chapter 17E of the General Statutes, however, shall disclose any and all
felony convictions to the certifying Commission regardless of whether or not the felony
convictions were expunged pursuant to the provisions of this section.

(f3) Persons requesting a disclosure statement be prepared by the North Carolina
Sheriffs' Education and Training Standards Commission pursuant to Article 3 of Chapter
17E of the General Statutes, however, shall disclose any and all felony convictions to the
North Carolina Sheriffs' Education and Training Standards Commission regardless of
whether or not the felony convictions were expunged pursuant to the provisions of this
section.

(g)  The court shall also order that the nonviolent felony conviction be expunged
from the records of the court and direct all law enforcement agencies bearing record of
the same to expunge their records of the conviction. The clerk shall notify State and local
agencies of the court's order as provided in G.S. 15A-150.

(h)  Any other applicable State or local government agency shall expunge from its
records entries made as a result of the conviction ordered expunged under this section.
The agency shall also vacate any administrative actions taken against a person whose
record is expunged under this section as a result of the charges or convictions expunged.
A person whose administrative action has been vacated by an occupational licensing
board pursuant to an expunction under this section may then reapply for licensure and
must satisfy the board's then current education and preliminary licensing requirements in
order to obtain licensure. This subsection shall not apply to the Department of Justice for
DNA records and samples stored in the State DNA Database and the State DNA
Databank.

(1) Any person eligible for expunction of a criminal record under this section shall
be notified about the provisions of this section by the probation officer assigned to that
person. If no probation officer is assigned, notification of the provisions of this section
shall be provided by the court at the time of the conviction of the felony which is to be
expunged under this section.
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() A person who files a petition for expunction of a criminal record under this
section must pay the clerk of superior court a fee of one hundred seventy-five dollars
($175.00) at the time the petition is filed. Fees collected under this subsection are payable
to the Administrative Office of the Courts. The clerk of superior court shall remit one
hundred twenty-two dollars and fifty cents ($122.50) of each fee to the North Carolina
Department of Public Safety for the costs of criminal record checks performed in
connection with processing petitions for expunctions under this section. The remaining
fifty-two dollars and fifty cents ($52.50) of each fee shall be retained by the
Administrative Office of the Courts and used to pay the costs of processing petitions for
expunctions under this section. This subsection does not apply to petitions filed by an
indigent. (2011-278, s. 1; 2012-191, s. 2; 2013-53, s. 1; 2013-360, s. 18B.16(e);
2014-100, s. 17.1(0); 2015-150, s. 3; 2015-181, s. 44; 2017-195, s. 1; 2021-107,
s. 7(b).)

§ 15A-145.5. Expunction of certain misdemeanors and felonies; no age limitation.
(a)  For purposes of this section, the term "nonviolent misdemeanor" or "nonviolent
felony" means any misdemeanor or felony except the following:

(1) A Class A through G felony or a Class A1 misdemeanor.

(2)  An offense that includes assault as an essential element of the offense.

(3)  An offense requiring registration pursuant to Article 27A of Chapter 14
of the General Statutes, whether or not the person is currently required
to register.

(4)  Any of the following sex-related or stalking offenses: G.S. 14-27.25(b),
14-27.30(b), 14-190.7, 14-190.8, 14-190.9, 14-202, 14-208.11A,
14-208.18, 14-277.3, 14-277.3A, 14-321.1.

(5) Any felony offense in Chapter 90 of the General Statutes where the
offense involves methamphetamines, heroin, or possession with intent to
sell or deliver or sell and deliver cocaine.

(6) An offense under G.S. 14-12.12(b), 14-12.13, or 14-12.14, or any
offense for which punishment was determined pursuant to G.S. 14-3(c¢).

(7)  An offense under G.S. 14-401.16.

(7a) An offense under G.S. 14-54(al).

(8)  Any felony offense in which a commercial motor vehicle was used in
the commission of the offense.

(8a) Repealed by Session Laws 2021-118, s. 1, effective December 1, 2021,
and applicable to petitions filed on or after that date.

(9) Any offense that is an attempt to commit an offense described in
subdivisions (1) through (8) of this subsection.

(al) An offense involving impaired driving as defined in G.S. 20-4.01(24a) is not
eligible for expunction.

(b)  Notwithstanding any other provision of law, if the person is convicted of more
than one nonviolent felony or nonviolent misdemeanor in the same session of court, then
the multiple nonviolent felony or nonviolent misdemeanor convictions shall be treated as
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one nonviolent felony or nonviolent misdemeanor conviction under this section, and the
expunction order issued under this section shall provide that the multiple nonviolent
felony convictions or nonviolent misdemeanor convictions shall be expunged from the
person's record in accordance with this section.

(c) A person may file a petition, in the court of the county where the person was
convicted. [The following applies:]

(1)  For expunction of one or more nonviolent misdemeanor convictions, the
petition shall not be filed earlier than one of the following:

a. For expunction of one nonviolent misdemeanor, five years after the
date of the conviction or when any active sentence, period of
probation, or post-release supervision has been served, whichever
occurs later.

b. For expunction of more than one nonviolent misdemeanor, seven years
after the date of the person's last conviction, other than a traffic offense
not listed in the petition for expunction, or seven years after any active
sentence, period of probation, or post-release supervision has been
served, whichever occurs later.

(2)  For expunction of up to three nonviolent felony convictions, the petition
shall not be filed earlier than one of the following:

a. For expunction of one nonviolent felony not subject to the waiting
period set forth in sub-subdivision al. of this subdivision, 10 years
after the date of the conviction or 10 years after any active sentence,
period of probation, or post-release supervision, related to the
conviction listed in the petition, has been served, whichever occurs
later.

al. For expunction of one nonviolent felony under G.S. 14-54(a), 15 years
after the date of the conviction or 15 years after any active sentence,
period of probation, or post-release supervision, related to the
conviction listed in the petition, has been served, whichever occurs
later.

b. For expunction of two or three nonviolent felonies, 20 years after the
date of the most recent conviction listed in the petition, or 20 years
after any active sentence, period of probation, or post-release
supervision, related to a conviction listed in the petition, has been
served, whichever occurs later.

A person previously granted an expunction under this section is not eligible for relief
under this section for any offense committed after the date of the previous order for
expunction. Except as provided in subsections (c4) and (c5) of this section, a person
previously granted an expunction under this section for one or more misdemeanors is not
eligible for expunction of additional misdemeanors under this section and a person
previously granted an expunction under this section for one or more felonies is not
eligible for expunction of additional felonies under this section.

(c1) A petition filed pursuant to this section shall contain, but not be limited to, the
following:

(1) An affidavit by the petitioner that the petitioner is of good moral
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character and one of the following statements:

a. If the petition is for the expunction of one or more nonviolent
misdemeanors, that the petitioner has not been convicted of any other
felony or misdemeanor, other than a traffic violation, under the laws of
the United States or the laws of this State or any other state during the
applicable waiting period set forth in subsection (c) of this section.

b. If the petition is for the expunction of one or up to three nonviolent
felonies, that the petitioner has not been convicted under the laws of
the United States or the laws of this State or any other state of any
misdemeanor, other than a traffic violation, in the five years preceding
the petition, or any felony during the applicable waiting period set
forth in subsection (c) of this section.

(2)  Verified affidavits of two persons who are not related to the petitioner or
to each other by blood or marriage, that they know the character and
reputation of the petitioner in the community in which the petitioner
lives and that the petitioner's character and reputation are good.

(3) A statement that the petition is a motion in the cause in the case wherein
the petitioner was convicted.

(4)  An application on a form approved by the Administrative Office of the
Courts requesting and authorizing a name-based State and national
criminal history record check by the Department of Public Safety using
any information required by the Administrative Office of the Courts to
identify the individual, a search by the Department of Public Safety for
any outstanding warrants on pending criminal cases, and a search of the
confidential record of expunctions maintained by the Administrative
Office of the Courts. The application shall be filed with the clerk of
superior court. The clerk of superior court shall forward the application
to the Department of Public Safety and to the Administrative Office of
the Courts, which shall conduct the searches and report their findings to
the court.

(5) An affidavit by the petitioner that no restitution orders or civil
judgments representing amounts ordered for restitution entered against
the petitioner are outstanding.

(6)  An affidavit by the petitioner providing information on any additional
petitions the petitioner has submitted, or intends to submit, in other
counties pursuant to subsection (c4) of this section seeking expunction
of additional convictions.

(7)  An acknowledgement by the petitioner that, except as provided in
subsection (c5) of this section, the expunction of one nonviolent
misdemeanor prior to the seven-year waiting period or one nonviolent
felony prior to the 20-year waiting period will preclude the petitioner
from expunging additional nonviolent misdemeanors or nonviolent
felonies that might otherwise be eligible for expunction pursuant to
sub-subdivision b. of subdivision (1) of subsection (c) of this section or
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sub-subdivision b. of subdivision (2) of subsection (c) of this section.

Upon filing of the petition, the petition shall be served upon the district attorney of the
court wherein the case was tried resulting in conviction. The district attorney shall have
30 days thereafter in which to file any objection thereto and shall be duly notified as to
the date of the hearing of the petition. Upon good cause shown, the court may grant the
district attorney an additional 30 days to file objection to the petition. The district
attorney shall make his or her best efforts to contact the victim, if any, to notify the victim
of the request for expunction prior to the date of the hearing. Upon request by the victim,
the victim has a right to be present at any hearing on the petition for expunction and the
victim's views and concerns shall be considered by the court at such hearing.

The presiding judge is authorized to call upon a probation officer for any additional
investigation or verification of the petitioner's conduct since the conviction. The court
shall review any other information the court deems relevant, including, but not limited to,
affidavits or other testimony provided by law enforcement officers, district attorneys, and
victims of crimes committed by the petitioner.

(c2) The court, after hearing a petition for expunction of one or more nonviolent
misdemeanors, shall order that the petitioner be restored, in the contemplation of the law,
to the status the petitioner occupied before the arrest or indictment or information, except
as provided in G.S. 15A-151.5, if the court finds all of the following:

(1) One of the following:

a. The petitioner has not previously been granted an expunction under
this section for one or more nonviolent misdemeanors.
b. Any previous expunction granted to the petitioner under this section

for one or more nonviolent misdemeanors was granted pursuant to a
petition filed prior to December 1, 2021.

(2)  The petitioner is of good moral character.

(3)  The petitioner has no outstanding warrants or pending criminal cases, is
not under indictment, and no finding of probable cause exists against the
defendant for a felony, in any federal court or state court in the United
States.

(3a) The petitioner is not free on bond or personal recognizance pending
trial, appeal, or sentencing in any federal court or state court in the
United States for a crime which would prohibit the person from having
his or her petition for expunction under this section granted.

(4)  The petitioner has no other felony or misdemeanor convictions, other
than a traffic violation not listed in the petition for expunction, during
the applicable waiting period set forth in subsection (c) of this section.

(5)  The petitioner has no outstanding restitution orders or civil judgments
representing amounts ordered for restitution entered against the
petitioner.

(6)  The petitioner has no convictions for a misdemeanor or felony that is
listed as an exception to the terms "nonviolent misdemeanor" or
"nonviolent felony" as provided in subsection (a) of this section.
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(7)
(8)

The petitioner was convicted of an offense or offenses eligible for
expunction under this section.
The petitioner has completed the applicable waiting period set forth in
subsection (¢) of this section.

If the court denies the petition, the order shall include a finding as to the reason for the

denial.

(c3) The court, after hearing a petition for expunction of one or up to three
nonviolent felonies, may order that the petitioner be restored, in the contemplation of the
law, to the status the petitioner occupied before the arrest or indictment or information,
except as provided in G.S. 15A-151.5, if the court finds all of the following:

(1

(2)
3)

(3a)

4

(4a)

(4b)

)

One of the following:

a. The petitioner has not previously been granted an expunction under
this section for one or more nonviolent felonies.

b. Any previous expunction granted to the petitioner under this section
for a felony was granted pursuant to a petition filed prior to December
1,2021.

The petitioner is of good moral character.

The petitioner has no outstanding warrants or pending criminal cases, is
not under indictment, and no finding of probable cause exists against the
defendant for a felony, in any federal court or state court in the United
States.

The petitioner is not free on bond or personal recognizance pending
trial, appeal, or sentencing in any federal court or state court in the
United States for a crime which would prohibit the person from having
his or her petition for expunction under this section granted.

If the petition is for the expunction of one felony, the petitioner has no
misdemeanor convictions, other than a traffic violation not listed in the
petition for expunction, in the five years preceding the petition, and no
other felony convictions during the applicable waiting period set forth in
subsection (¢) of this section.

If the petition is for the expunction of two or three felonies, or if the
petitioner has filed petitions in more than one county pursuant to
subsection (c4) of this section, the petitioner has no misdemeanor
convictions other than a traffic violation not listed in the petition for
expunction in the five years preceding the petition, and no other felony
convictions during the applicable waiting period set forth in subsection
(c) of this section.

If the petition is for the expunction of two or three felonies, if the
petitioner has filed petitions in more than one county pursuant to
subsection (c4) of this section, or if the petition is filed pursuant to
subsection (c5) of this section, the felony offenses were committed
within the same 24-month period.

The petitioner has no outstanding restitution orders or civil judgments
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representing amounts ordered for restitution entered against the
petitioner.

(6)  The petitioner has no convictions for a misdemeanor that is listed as an
exception to the term "nonviolent misdemeanor" as provided in
subsection (a) of this section or any other felony offense.

(7)  The petitioner was convicted of an offense eligible for expunction under
this section.

(8)  The petitioner has completed the applicable waiting period set forth in
subsection (¢) of this section.

If the court denies the petition, the order shall include a finding as to the reason for the
denial.

(c4) A person petitioning for expunction of multiple convictions pursuant to
sub-subdivision b. of subdivision (1) of subsection (c) of this section or sub-subdivision
b. of subdivision (2) of subsection (c) of this section, where the convictions were
obtained in more than one county, shall file a petition in each county of conviction. All
petitions shall be filed within a 120-day period. The granting of one petition shall not
preclude the granting of any other petition filed within the same 120-day period.
Notwithstanding the provisions of this subsection, upon good cause shown for the failure
to file a petition within the 120-day period, the court may grant a petition for expunction
filed outside the 120-day period.

(c5) A person granted an expunction under this section of one or more nonviolent
misdemeanors pursuant to a petition filed prior to December 1, 2021, may petition for the
expunction of additional nonviolent misdemeanors if the offenses were committed prior
to the date of the previous expunction. A person granted an expunction under this section
of one nonviolent felony pursuant to a petition filed prior to December 1, 2021, may
petition for the expunction of up to two additional nonviolent felonies if the offenses were
committed prior to the date of the previous expunction and within the same 24-month
period as the previously expunged felony.

(d)  No person as to whom an order has been entered pursuant to subsection (c) of
this section shall be held thereafter under any provision of any law to be guilty of perjury
or otherwise giving a false statement by reason of that person's failure to recite or
acknowledge the arrest, indictment, information, trial, or conviction. This subsection shall
not apply to a sentencing hearing when the person has been convicted of a subsequent
criminal offense.

(d1) Persons pursuing certification under the provisions of Article 1 of Chapter 17C
or Article 2 of Chapter 17E of the General Statutes, however, shall disclose any and all
convictions to the certifying Commission, regardless of whether or not the convictions
were expunged pursuant to the provisions of this section.

(d2) Persons requesting a disclosure statement be prepared by the North Carolina
Sheriffs' Education and Training Standards Commission pursuant to Article 3 of Chapter
17E of the General Statutes, however, shall disclose any and all felony convictions to the
North Carolina Sheriffs' Education and Training Standards Commission regardless of
whether or not the felony convictions were expunged pursuant to the provisions of this
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section.

(d3) Persons required by State law to obtain a criminal history record check on a
prospective employee shall not be deemed to have knowledge of any convictions
expunged under this section.

(e)  The court shall also order that the conviction or convictions be expunged from
the records of the court and direct all law enforcement agencies bearing record of the
same to expunge their records of the conviction. The clerk shall notify State and local
agencies of the court's order, as provided in G.S. 15A-150.

() Any other applicable State or local government agency shall expunge from its
records entries made as a result of the conviction or convictions ordered expunged under
this section upon receipt from the petitioner of an order entered pursuant to this section.
The agency shall also vacate any administrative actions taken against a person whose
record is expunged under this section as a result of the charges or convictions expunged.
A person whose administrative action has been vacated by an occupational licensing
board pursuant to an expunction under this section may then reapply for licensure and
must satisfy the board's then current education and preliminary licensing requirements in
order to obtain licensure. This subsection shall not apply to the Department of Justice for
DNA records and samples stored in the State DNA Database and the State DNA
Databank.

(g) A person who files a petition for expunction of a criminal record under this
section must pay the clerk of superior court a fee of one hundred seventy-five dollars
($175.00) at the time the petition is filed. Fees collected under this subsection shall be
deposited in the General Fund. This subsection does not apply to petitions filed by an
indigent. (2012-191, s. 1; 2013-53, s. 2; 2013-410, s. 4; 2014-100, s. 17.1(0);
2014-119, ss. 1(a), 11(a); 2015-150, s. 4; 2015-181, s. 43; 2017-195, s. 1;
2020-35, s. 4(a); 2021-107, s. 7(c); 2021-118, s. 1; 2021-167, s. 2.3(a); 2022-47,
s. 3(a); 2023-103, s. 14(a).)

§ 15A-145.6. Expunctions for certain defendants convicted of prostitution.

(a)  The following definitions apply in this section:

(1)  Prostitution offense. — A conviction for (i) violation of G.S. 14-204 or
(i1) engaging in prostitution in violation of G.S. 14-204(7) for an offense
that occurred prior to October 1, 2013.

(2)  Violent felony or violent misdemeanor. — A Class A through G felony or
a Class A1 misdemeanor that includes assault as an essential element of
the offense.

(b) A person who has been convicted of a prostitution offense may file a petition in
the court of the county where the person was convicted for expunction of the prostitution
offense from the person's criminal record provided that all the following criteria are met:

(1)  The person has not previously been convicted of any violent felony or
violent misdemeanor under the laws of the United States or the laws of
this State or any other state.

(2)  The person satisfies any one of the following criteria:
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a. Repealed by Session Laws 2019-158, s. 4(a), effective December 1,
2019, and applicable to petitions filed on or after that date.

b. The person has no prior convictions for a prostitution offense and at
least three years have passed since the date of conviction or the
completion of any active sentence, period of probation, and
post-release supervision, whichever occurs later.

c. The person was discharged and the charge was dismissed upon
completion of a conditional discharge under G.S. 14-204(b).

(c)  The petition shall contain all of the following:

(1

2)

3)
4

)

An affidavit by the petitioner that the petitioner (i) has no prior
conviction of a violent felony or violent misdemeanor, (ii) has been of
good moral character since the date of conviction of the prostitution
offense in question, and (iii) has not been convicted of any felony or
misdemeanor under the laws of the United States or the laws of this
State or any other state since the date of the conviction of the
prostitution offense in question.

Verified affidavits of two persons, who are not related to the petitioner
or to each other by blood or marriage, that they know the character and
reputation of the petitioner in the community in which the petitioner
lives and that the petitioner's character and reputation are good.

A statement that the petition is a motion in the cause in the case wherein
the petitioner was convicted.

An application on a form approved by the Administrative Office of the
Courts requesting and authorizing (i) a State and national criminal
history record check by the Department of Public Safety using any
information required by the Administrative Office of the Courts to
identify the individual; (i1) a search by the Department of Public Safety
for any outstanding warrants or pending criminal cases; and (iii) a
search of the confidential record of expunctions maintained by the
Administrative Office of the Courts. The application shall be filed with
the clerk of superior court. The clerk of superior court shall forward the
application to the Department of Public Safety and to the Administrative
Office of the Courts, which shall conduct the searches and report their
findings to the court.

An affidavit by the petitioner that no restitution orders or civil
judgments representing amounts ordered for restitution entered against
the petitioner are outstanding.

(d)  The petition shall be served upon the district attorney of the court wherein the
case was tried resulting in conviction. The district attorney shall have 30 days thereafter
in which to file any objection thereto and shall be duly notified as to the date of the
hearing of the petition.

(¢)  The court in which the petition was filed shall take the following steps and
shall consider the following issues in rendering a decision upon a petition for expunction
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of records of a prostitution offense under this section:

(1)  Call upon a probation officer for additional investigation or verification
of the petitioner's conduct during the period since the date of conviction
of the prostitution offense in question.

(2) Review any other information the court deems relevant, including, but
not limited to, affidavits or other testimony provided by law
enforcement officers and district attorneys.

) The court shall order that the person be restored, in the contemplation of the
law, to the status the person occupied before the arrest or indictment or information if the
court finds all of the following after a hearing:

(1)  The criteria set out in subsection (b) of this section are satisfied.

(2)  The petitioner has remained of good moral character and has been free
of conviction of any felony or misdemeanor, other than a traffic
violation, since the date of conviction of the prostitution offense in
question.

(3)  The petitioner has no outstanding warrants or pending criminal cases.

(4)  The petitioner has no outstanding restitution orders or civil judgments
representing amounts ordered for restitution entered against the
petitioner.

(5)  The search of the confidential records of expunctions conducted by the
Administrative Office of the Courts shows that the petitioner has not
been previously granted an expunction, other than an expunction for a
prostitution offense.

(g)  No person as to whom an order has been entered pursuant to subsection (f) of
this section shall be held thereafter under any provision of any laws to be guilty of
perjury or otherwise giving a false statement by reason of that person's failure to recite or
acknowledge the arrest, indictment, information, trial, or conviction. This subsection shall
not apply to a sentencing hearing when the person has been convicted of a subsequent
criminal offense.

(gl) Persons pursuing certification under the provisions of Article 1 of Chapter 17C
or Article 2 of Chapter 17E of the General Statutes, however, shall disclose any and all
prostitution convictions to the certifying Commission regardless of whether or not the
prostitution convictions were expunged pursuant to the provisions of this section.

(g2) Persons requesting a disclosure statement be prepared by the North Carolina
Sheriffs' Education and Training Standards Commission pursuant to Article 3 of Chapter
17E of the General Statutes, however, shall disclose any and all felony convictions to the
North Carolina Sheriffs' Education and Training Standards Commission regardless of
whether or not the felony convictions were expunged pursuant to the provisions of this
section.

(g3) Persons required by State law to obtain a criminal history record check on a
prospective employee shall not be deemed to have knowledge of any convictions
expunged under this section.

(h)  The court shall also order that the conviction of the prostitution offense be
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expunged from the records of the court and direct all law enforcement agencies bearing
record of the same to expunge their records of the conviction. The clerk shall notify State
and local agencies of the court's order as provided in G.S. 15A-150.

(1) Any other applicable State or local government agency shall expunge from its
records entries made as a result of the conviction ordered expunged under this section.
The agency shall also reverse any administrative actions taken against a person whose
record is expunged under this section as a result of the charges or convictions expunged.
This subsection shall not apply to the Department of Justice for DNA records and
samples stored in the State DNA Database and the State DNA Databank.

) Any person eligible for expunction of a criminal record under this section shall
be notified about the provisions of this section by the probation officer assigned to that
person. If no probation officer is assigned, notification of the provisions of this section
shall be provided by the court at the time of the conviction of the prostitution offense
which is to be expunged under this section. (2013-368, s. 11; 2014-100, s. 17.1(0);
2017-195, s. 1; 2019-158, s. 4(a); 2021-107, s. 7(d).)

§ 15A-145.7. Expunction of records for first offenders under 20 years of age at the
time of the offense of certain offenses.

(@)  Whenever a person is discharged, and the proceedings against the person
dismissed, pursuant to G.S. 14-277.8, and the person was under 20 years of age at the
time of the offense, the person may apply to the court of the county where charged for an
order to expunge from all official records, other than the confidential files retained under
G.S. 15A-151, all recordation relating to the person's arrest, indictment or information,
trial, finding of guilty, and dismissal and discharge pursuant to this section. The applicant
shall attach to the petition the following:

(1)  An affidavit by the petitioner that he or she has been of good behavior
during the period of probation since the decision to defer further
proceedings on the offense in question and has not been convicted of
any felony or misdemeanor other than a traffic violation under the laws
of the United States or the laws of this State or any other state;

(2)  Verified affidavits by two persons who are not related to the petitioner
or to each other by blood or marriage, that they know the character and
reputation of the petitioner in the community in which he or she lives,
and that the petitioner's character and reputation are good;

(3)  An application on a form approved by the Administrative Office of the
Courts requesting and authorizing a name-based State and national
criminal record check by the Department of Public Safety using any
information required by the Administrative Office of the Courts to
identify the individual and a search of the confidential record of
expunctions maintained by the Administrative Office of the Courts. The
application shall be filed with the clerk of superior court. The clerk of
superior court shall forward the application to the Department of Public
Safety and to the Administrative Office of the Courts, which shall
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conduct the searches and report their findings to the court.

The judge to whom the petition is presented is authorized to call upon a probation
officer for any additional investigation or verification of the petitioner's conduct during
the probationary period deemed desirable.

If the court determines, after hearing, that such person was discharged and the
proceedings against him or her dismissed and that the person was under 20 years of age at
the time of the offense, it shall enter such order. The effect of such order shall be to
restore such person in the contemplation of the law to the status the person occupied
before such arrest or indictment or information.

(b)  No person as to whom such order was entered shall be held thereafter under
any provision of any law to be guilty of perjury or otherwise giving a false statement by
reason of the person's failures to recite or acknowledge such arrest, or indictment or
information, or trial in response to any inquiry made of him or her for any purpose. This
subsection shall not apply to a sentencing hearing when the person has been convicted of
a subsequent criminal offense.

(c)  The court shall also order that all records of the proceeding be expunged from
the records of the court and direct all law enforcement agencies, the Department of Adult
Correction, the Division of Motor Vehicles, and any other State and local government
agencies identified by the petitioner as bearing records of the same to expunge their
records of the proceeding. The clerk shall notify State and local agencies of the court's
order as provided in G.S. 15A-150.

(d) A person who files a petition for expunction of a criminal record under this
section must pay the clerk of superior court a fee of one hundred seventy-five dollars
($175.00) at the time the petition is filed. Fees collected under this subsection are payable
to the Administrative Office of the Courts. The clerk of superior court shall remit one
hundred twenty-two dollars and fifty cents ($122.50) of each fee to the North Carolina
Department of Public Safety for the costs of criminal record checks performed in
connection with processing petitions for expunctions under this section. The remaining
fifty-two dollars and fifty cents ($52.50) of each fee shall be retained by the
Administrative Office of the Courts and used to pay the costs of processing petitions for
expunctions under this section. This subsection does not apply to petitions filed by an

indigent. (2018-72, s. 4; 2021-180, s. 19C.9(s).)

§ 15A-145.8. Expunction of records when charges are remanded to district court for
juvenile adjudication.

(@)  Upon remand pursuant to G.S. 7B-2200.5(d), the court shall order expunction
of all remanded charges. No person as to whom such an order has been entered shall be
held thereafter under any provision of any law to be guilty of perjury, or to be guilty of
otherwise giving a false statement or response to any inquiry made for any purpose, by
reason of his or her failure to recite or acknowledge any expunged entries concerning
apprehension or trial.

(b)  The court shall also order the expunction of DNA records when the person's
charges have been remanded to district court for juvenile adjudication and the person's
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DNA record or profile has been included in the State DNA Database and the person's
DNA sample is stored in the State DNA Databank as a result of the charges that were
remanded. The order of expungement shall include the name and address of the defendant
and the defendant's attorney and shall direct the North Carolina State Crime Laboratory to
send a letter documenting expungement as required by subsection (¢) of this section.

(c)  Upon receiving an order of expungement entered pursuant to subsection (b) of
this section, the North Carolina State Crime Laboratory shall purge the DNA record and
all other identifying information from the State DNA Database and the DNA sample
stored in the State DNA Databank covered by the order, except that the order shall not
apply to other offenses committed by the individual that qualify for inclusion in the State
DNA Database and the State DNA Databank. A letter documenting expungement of the
DNA record and destruction of the DNA sample shall be sent by the North Carolina State
Crime Laboratory to the defendant and the defendant's attorney at the address specified
by the court in the order of expungement.

(d)  Upon order of expungement, the clerk shall send a certified copy of the
expungement order to the defendant, the defendant's attorney, the Administrative Office
of the Courts, and the State and local agencies listed in G.S. 15A-150(b). An agency
receiving a certified copy of an order under this subsection shall delete any public records
made as a result of the charges that have been remanded to district court for juvenile
adjudication, in accordance with G.S. 15A-150. Any records related to the juvenile
adjudication shall not be deleted but shall be maintained as confidential records pursuant
to Article 30 of Chapter 7B of the General Statutes. (2019-186, s. 11; 2019-243, s.
21(a).)

§ 15A-145.8A. Expunction of records for offenders under the age of 18 at the time
of commission of certain misdemeanors and felonies upon completion of
the sentence.

(a) A person, the district attorney, or an attorney at the request of a person eligible
for expunction under this section, may file, in the court of the county where the person
was convicted, a petition for expunction from the person's criminal record of any
misdemeanor or Class H or I felony not excluded by subsection (b) of this section if the
offense was committed prior to December 1, 2019, and while the person was less than 18
years of age, but at least 16 years of age. The petition shall not be filed until (i) any active
sentence, period of probation, and post-release supervision ordered for the offense has
been served and (ii) the person has no restitution orders for the offense or outstanding
civil judgments representing amounts ordered for restitution for the offense.

(b)  An offense is not eligible for expunction under this section if it is (i) a violation
of the motor vehicle laws under Chapter 20 of the General Statutes, including any offense
involving impaired driving as defined in G.S. 20-4.01(24a) or (ii) an offense requiring
registration pursuant to Article 27A of Chapter 14 of the General Statutes, whether or not
the person is currently required to register.

(c)  If the petition was not filed by the district attorney, the petition shall be served
upon the district attorney of the court wherein the case was tried resulting in conviction.
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The district attorney shall have 30 days thereafter in which to file any objection thereto
and shall be duly notified as to the date of the hearing of the petition. The district attorney
shall make his or her best efforts to contact the victim, if any, to notify the victim of the
request for expunction prior to the date of the hearing. Upon request by the victim, the
victim has a right to be present at any hearing on the petition for expunction and the
victim's views and concerns shall be considered by the court at such hearing.

(d)  If the court, after hearing, finds that (i) the offense was a misdemeanor or Class
H or I felony eligible for expunction under this section, (ii) the offense was committed
prior to December 1, 2019, and while the person was less than 18 years of age, but at
least 16 years of age, (iii) any active sentence, period of probation, and post-release
supervision ordered for the offense was completed, and (iv) the person has no restitution
orders for the offense or outstanding civil judgments representing amounts ordered for
restitution for the offense, the court shall order that the person be restored, in the
contemplation of the law, to the status the person occupied before such arrest or
indictment or information, and that the record be expunged from the records of the court.
A person convicted of multiple offenses shall be eligible to have those convictions
expunged pursuant to this section.

(e)  Any petition for expunction under this section shall be on a form approved by
the Administrative Office of the Courts and shall be filed with the clerk of superior court
in the county where the person was convicted. Upon order of expunction, the clerk shall
forward the order to the Administrative Office of the Courts.

(f)  No person as to whom such order has been entered shall be held thereafter
under any provision of any laws to be guilty of perjury or otherwise giving a false
statement by reason of that person's failure to recite or acknowledge such arrest, or
indictment, information, or trial, or response to any inquiry made of the person for any
purpose.

(g)  The court shall also order that the conviction be expunged from the records of
the court. The court shall direct all law enforcement agencies, the Department of Adult
Correction, the Division of Motor Vehicles, and any other State or local government
agencies identified by the petitioner as bearing record of the same to expunge their
records of the petitioner's conviction. The clerk shall notify State and local agencies of
the court's order as provided in G.S. 15A-150.

(h) A person who files a petition for expunction of a criminal record under this
section must pay the clerk of superior court a fee of one hundred seventy-five dollars
($175.00) at the time the petition is filed. Fees collected under this subsection are payable
to the Administrative Office of the Courts. The clerk of superior court shall remit one
hundred twenty-two dollars and fifty cents ($122.50) of each fee to the North Carolina
Department of Public Safety for the costs of criminal record checks performed in
connection with processing petitions for expunctions under this section. The remaining
fifty-two dollars and fifty cents ($52.50) of each fee shall be retained by the
Administrative Office of the Courts and used to pay the costs of processing petitions for
expunctions under this section. This subsection does not apply to petitions filed by an

indigent. (2020-35, s. 1(a); 2021-118, s. 2; 2021-180, s. 19C.9(s).)
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§ 15A-145.9. Expunctions of certain offenses committed by human trafficking
victims.
(a)  Definition. — For purposes of this section, the following terms apply:

(1

)

Nonviolent offense. — Any misdemeanor or felony except the following:

a. A Class A through G felony.

b. An offense that includes assault as an essential element of the offense.

C. An offense requiring registration pursuant to Article 27A of Chapter
14 of the General Statutes, whether or not the person is currently
required to register.

d. Any of the following sex-related or stalking offenses:
G.S. 14-27.25(b), 14-27.30(b), 14-190.7, 14-190.8, 14-190.9, 14-202,
14-208.11A, 14-208.18, 14-277.3A, or 14-321.1.

e. An offense under G.S. 14-12.12(b), 14-12.13, or 14-12.14, or any
offense for which punishment was determined pursuant to
G.S. 14-3(c).

f. An offense under G.S. 14-401.16.

g. A traffic offense.

h. Any offense that is an attempt to commit an offense described in
sub-subdivisions a. through g. of this subdivision.

Trafficking victim. — A person that meets the definition for the term

"victim" set forth in G.S. 14-43.10 or a victim of a severe form of

trafficking under the federal Trafficking Victims Protection Act (22

U.S.C. § 7102(13)).

(b)  Expunction Authorized. — A person who has been convicted of a nonviolent
offense may file a petition in the court of the county where the person was convicted for
expunction of the nonviolent offense from the person's criminal record if the court finds
that the person was coerced or deceived into committing the offense as a direct result of
having been a trafficking victim.

(c)  Petition Requirements. — The petition shall contain all of the following:

(1

)
3)

4

An affidavit by the petitioner that the petitioner is a victim of human
trafficking and was coerced or deceived into committing the offense as a
direct result of their status as a trafficking victim.

A statement that the petition is a motion in the cause in the case wherein
the petitioner was convicted.

An application on a form approved by the Administrative Office of the
Courts requesting and authorizing a search by the Department of Public
Safety for any outstanding warrants. The application shall be filed with
the clerk of superior court. The clerk of superior court shall forward the
application to the Department of Public Safety, which shall conduct the
search and report its findings to the court.

An affidavit by the petitioner that no restitution orders or civil
judgments representing amounts ordered for restitution entered against
the petitioner are outstanding.
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(d)  Service of Petition. — The petition shall be served upon the district attorney of
the court wherein the case was tried resulting in conviction. The district attorney shall
have 30 days thereafter in which to file any objection thereto and shall be duly notified as
to the date of the hearing of the petition.

(e)  Issues for Consideration. — The court in which the petition was filed may take
the following steps and may consider the following issues in rendering a decision upon a
petition for expunction of records of an offense under this section:

(1)  Call upon a probation officer for additional investigation or verification
of the petitioner's conduct during the period since the date of conviction
of the offense in question.

(2)  Review any other information the court deems relevant, including, but
not limited to, affidavits or other testimony provided by law
enforcement officers, district attorneys, or licensed social workers.

) Restoration of Status. — The court shall order that the person be restored, in the
contemplation of the law, to the status the person occupied before the arrest or indictment
or information if the court finds all of the following after a hearing:

(1)  The criteria set out in subsection (b) of this section are satisfied.

(2)  The petitioner has no outstanding warrants.

(3)  The petitioner has no outstanding restitution orders or civil judgments
representing amounts ordered for restitution entered against the
petitioner.

(g)  Effect. — No person as to whom an order has been entered pursuant to
subsection (f) of this section shall be held thereafter under any provision of any laws to
be guilty of perjury or otherwise giving false statement by reason of that person's failure
to recite or acknowledge the arrest, indictment, information, trial, or conviction. Persons
required by State law to obtain a criminal history record check on a prospective employee
shall not be deemed to have knowledge of any convictions expunged under this section.

(h) Law Enforcement Certification. — Persons pursuing certification under the
provisions of Article 1 of Chapter 17C of 17E of the General Statutes, however, shall
disclose all convictions to the certifying Commission regardless of whether or not the
convictions were expunged pursuant to the provisions of this section.

(1) Records Expunged. — The court shall also order that the conviction of the
offenses be expunged from the records of the court and direct all law enforcement
agencies bearing record of the same to expunge their records of the conviction. The clerk
shall notify State and local agencies of the court's order as provided in G.S. 15A-150.

() Additional Records Expunged. — Any other applicable State or local
government agency shall expunge from its records entries made as a result of the
conviction ordered expunged under this section. The agency shall also reverse any
administrative actions taken against a person whose record is expunged under this section
as a result of the charges or convictions expunged. This subsection shall not apply to the
Department of Justice for DNA records and samples stored in the State DNA Database
and the State DNA Databank.

(k)  Costs Waived. — The costs of expunging the records shall not be taxed against
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the petitioner. (2019-158, s. 4(b); 2021-180, s. 16.4(a).)

§ 15A-146. Expunction of records when charges are dismissed or there are findings
of not guilty.

(a)  Dismissal of Single Charge. — If any person is charged with a crime, either a
misdemeanor or a felony, or was charged with an infraction under G.S. 18B-302(i) prior
to December 1, 1999, and the charge is dismissed, that person or the district attorney may
petition the court of the county where the charge was brought for an order to expunge
from all official records any entries relating to that person's apprehension or trial. Upon a
finding that the sole charge was dismissed, the court shall order the expunction.

(al) Multiple Dismissals. — If a person is charged with multiple offenses and any
charges are dismissed, then that person or the district attorney may petition to have each
of the dismissed charges expunged. If the court finds that all of the charges were
dismissed, the court shall order the expunction. If the court finds that any charge resulted
in a conviction on the day of the dismissal or had not yet reached final disposition, the
court may order the expunction of any charge that was dismissed.

(a2) Finding of Not Guilty. — If any person is charged with one or more crimes,
either a misdemeanor or a felony, or an infraction under G.S. 18B-302(i) prior to
December 1, 1999, and a finding of not guilty or not responsible is entered for any or all
of the charges, that person or the district attorney may petition the court of the county
where the charge was brought for an order to expunge from all official records any entries
relating to apprehension or trial of that crime. Upon determining that a finding of not
guilty or not responsible was entered and all related criminal charges have reached final
disposition, the court shall order the expunction of any charges disposed by a finding of
not guilty or not responsible.

(a3) Effect of Expunction. — Except as provided in G.S. 15A-151.5(b)(5), no person
as to whom an order has been entered by a court or by operation of law under this section
shall be held thereafter under any provision of any law to be guilty of perjury, or to be
guilty of otherwise giving a false statement or response to any inquiry made for any
purpose, by reason of the person's failure to recite or acknowledge any expunged entries
concerning apprehension or trial.

(a4) Dismissal, Not Guilty, or Not Responsible on or After December 1, 2021. — If
any person is charged with a crime, either a misdemeanor or a felony, or is charged with
an infraction, the charges in the case are expunged by operation of law if all of the
following apply:

(1)  All charges in the case are disposed on or after December 1, 2021.
(2)  All charges in the case are dismissed without leave, dismissed by the
court, or result in a finding of not guilty or not responsible.

Notwithstanding the provisions of this subsection, no case with a felony charge that
was dismissed pursuant to a plea agreement will be expunged pursuant to this subsection.
Prior to December 1, 2021, the Administrative Office of the Courts shall develop and
have in place procedures to automate the expunction of records pursuant to this
subsection.
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(a5) Notwithstanding the provisions of subsections (a), (al), and (a2) of this
section, an arresting agency may maintain investigative records related to a charge that
has been expunged pursuant to this section.

(a6) Hearing. — Except as otherwise specifically provided in this section, a court
may grant a petition for expunction under this section without a hearing.

(b)  The court may also order that the said entries, including civil revocations of
drivers licenses as a result of the underlying charge, shall be expunged from the records
of the court, and direct all law-enforcement agencies, the Department of Adult
Correction, the Division of Motor Vehicles, and any other State or local government
agencies identified by the petitioner as bearing record of the same to expunge their
records of the entries, including civil revocations of drivers licenses as a result of the
underlying charge being expunged. This subsection does not apply to civil or criminal
charges based upon the civil revocation, or to civil revocations under G.S. 20-16.2. The
clerk shall notify State and local agencies of the court's order as provided in
G.S. 15A-150. The clerk shall forward a certified copy of the order to the Division of
Motor Vehicles for the expunction of a civil revocation provided the underlying criminal
charge is also expunged. The civil revocation of a drivers license shall not be expunged
prior to a final disposition of any pending civil or criminal charge based upon the civil
revocation. The costs of expunging the records, as required under G.S. 15A-150, shall not
be taxed against the petitioner.

(bl) Any person entitled to expungement under this section may also apply to the
court for an order expunging DNA records when the person's case has been dismissed by
the trial court and the person's DNA record or profile has been included in the State DNA
Database and the person's DNA sample is stored in the State DNA Databank. A copy of
the application for expungement of the DNA record or DNA sample shall be served on
the district attorney for the judicial district in which the felony charges were brought not
less than 20 days prior to the date of the hearing on the application. If the application for
expungement is granted, a certified copy of the trial court's order dismissing the charges
shall be attached to an order of expungement. The order of expungement shall include the
name and address of the defendant and the defendant's attorney and shall direct the North
Carolina State Crime Laboratory to send a letter documenting expungement as required
by subsection (b2) of this section.

(b2) Upon receiving an order of expungement entered pursuant to subsection (bl) of
this section, the North Carolina State Crime Laboratory shall purge the DNA record and
all other identifying information from the State DNA Database and the DNA sample
stored in the State DNA Databank covered by the order, except that the order shall not
apply to other offenses committed by the individual that qualify for inclusion in the State
DNA Database and the State DNA Databank. A letter documenting expungement of the
DNA record and destruction of the DNA sample shall be sent by the North Carolina State
Crime Laboratory to the defendant and the defendant's attorney at the address specified
by the court in the order of expungement.

(c)  Any petition required to be filed for expungement under this section shall be on
a form approved by the Administrative Office of the Courts and be filed with the clerk of
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superior court. Excluding any expunction granted by operation of law pursuant to
subsection (a4) of this section, upon order of expungement by a court, the clerk shall
notify State and local agencies of the court's order as provided in G.S. 15A-150 and
forward the petition to the Administrative Office of the Courts.

(d) A person charged with a crime that is dismissed pursuant to compliance with a
deferred prosecution agreement or the terms of a conditional discharge and who files a
petition for expunction of a criminal record under this section must pay the clerk of
superior court a fee of one hundred seventy-five dollars ($175.00) at the time the petition
is filed. Fees collected under this subsection are payable to the Administrative Office of
the Courts. The clerk of superior court shall remit one hundred twenty-two dollars and
fifty cents ($122.50) of each fee to the North Carolina Department of Public Safety for
the costs of criminal record checks performed in connection with processing petitions for
expunctions under this section. The remaining fifty-two dollars and fifty cents ($52.50) of
each fee shall be retained by the Administrative Office of the Courts and used to pay the
costs of processing petitions for expunctions under this section. This subsection does not
apply to petitions filed by an indigent. (1979, c. 61; 1985, c. 636, ss. 1-7; 1991, c.
326, s. 1; 1997-138, s. 1; 1999-406, s. 9; 2001-108, s. 2; 2001-282, s. 1;
2002-126, s. 29A.5(c); 2005-452, s. 1; 2007-509, s. 2; 2009-510, s. 5(a), (b);
2009-577, ss. 3.1, 8, 9; 2011-145, s. 19.1(h); 2012-191, s. 4; 2013-360, ss.
17.6(e), 18B.16(f); 2014-100, s. 17.1(0); 2014-119, s. 2(d); 2017-186, s. 2(tt);
2017-195, s. 1; 2020-35, s. 3(a); 2021-180, s. 19C.9(s).)

§ 15A-147. Expunction of records when charges are dismissed or there are findings
of not guilty as a result of identity theft or mistaken identity.

(a)  If any person is named in a charge for an infraction or a crime, either a
misdemeanor or a felony, as a result of another person using the identifying information
of the named person or mistaken identity and a finding of not guilty is entered, or the
conviction is set aside, the named person may petition the court where the charge was last
pending on a form approved by the Administrative Office of the Courts supplied by the
clerk of court for an order to expunge from all official records any entries relating to the
person's apprehension, charge, or trial. The court, after notice to the district attorney, shall
hold a hearing on the petition and, upon finding that the person's identity was used
without permission and the charges were dismissed or the person was found not guilty,
the court shall order the expunction.

(al) If any person is named in a charge for an infraction or a crime, either a
misdemeanor or a felony, as a result of another person using the identifying information
of the named person or mistaken identity, and the charge against the named person is
dismissed, the prosecutor or other judicial officer who ordered the dismissal shall provide
notice to the court of the dismissal, and the court shall order the expunction of all official
records containing any entries relating to the person's apprehension, charge, or trial.

(a2) Any petition for expungement under this section shall be on a form approved
by the Administrative Office of the Courts and be filed with the clerk of superior court.
Upon order of expungement, the clerk shall forward the petition to the Administrative
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Office of the Courts.

(b)  No person as to whom such an order has been entered under this section shall
be held thereafter under any provision of any law to be guilty of perjury, or to be guilty of
otherwise giving a false statement or response to any inquiry made for any purpose, by
reason of the person's failure to recite or acknowledge any expunged entries concerning
apprehension, charge, or trial.

(c)  The court shall also order that the said entries shall be expunged from the
records of the court and direct all law enforcement agencies, the Department of Adult
Correction, the Division of Motor Vehicles, or any other State or local government
agencies identified by the petitioner, or the person eligible for automatic expungement
under subsection (al) of this section, as bearing record of the same to expunge their
records of the entries. The clerk shall notify State and local agencies of the court's order
as provided in G.S. I5A-150. The costs of expunging the records, as required under
G.S. 15A-150, shall not be taxed against the petitioner.

(d)  The Division of Motor Vehicles shall expunge from its records entries made as
a result of the charge or conviction ordered expunged under this section. The Division of
Motor Vehicles shall also reverse any administrative actions taken against a person whose
record is expunged under this section as a result of the charges or convictions expunged,
including the assessment of drivers license points and drivers license suspension or
revocation. Notwithstanding any other provision of this Chapter, the Division of Motor
Vehicles shall provide to the person whose motor vehicle record is expunged under this
section a certified corrected driver history at no cost and shall reinstate at no cost any
drivers license suspended or revoked as a result of a charge or conviction expunged under
this section.

(e)  The Department of Adult Correction and any other applicable State or local
government agency shall expunge its records as provided in G.S. 15A-150. The agency
shall also reverse any administrative actions taken against a person whose record is
expunged under this section as a result of the charges or convictions expunged.
Notwithstanding any other provision of law, the normal fee for any reinstatement of a
license or privilege resulting under this section shall be waived.

(f)  Any insurance company that charged any additional premium based on
insurance points assessed against a policyholder as a result of a charge or conviction that
was expunged under this section shall refund those additional premiums to the
policyholder upon notification of the expungement.

(g)  For purposes of this section, the term "mistaken identity" means the erroneous
arrest of a person for a crime as a result of misidentification by a witness or law
enforcement, confusion on the part of a witness or law enforcement as to the identity of
the person who committed the crime, misinformation provided to law enforcement as to
the identity of the person who committed the crime, or some other mistake on the part of
a witness or law enforcement as to the identity of the person who committed the crime.

(2001-108, s. 1; 2005-414, s. 8; 2009-510, s. 6; 2011-145, 5. 19.1(h); 2015-202,
s. 1: 2017-186, s. 2(uu); 2017-195, s. 1; 2021-180, s. 19C.9(s).)
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§ 15A-148. Expunction of DNA records when charges are dismissed on appeal or
pardon of innocence is granted.

(a)  Upon a motion by the defendant following the issuance of a final order by an
appellate court reversing and dismissing a conviction of an offense for which a DNA
analysis was done in accordance with Article 13 of Chapter 15A of the General Statutes,
or upon receipt of a pardon of innocence with respect to any such offense, the court shall
issue an order of expungement of the DNA record and samples in accordance with
subsection (b) of this section. The order of expungement shall include the name and
address of the defendant and the defendant's attorney and shall direct the North Carolina
State Crime Laboratory to send a letter documenting expungement as required by
subsection (b) of this section.

(b)  When an order of expungement has been issued pursuant to subsection (a) of
this section, the order of expungement, together with a certified copy of the final
appellate court order reversing and dismissing the conviction or a certified copy of the
instrument granting the pardon of innocence, shall be provided to the North Carolina
State Crime Laboratory by the clerk of court. Upon receiving an order of expungement
for an individual whose DNA record or profile has been included in the State DNA
Database and whose DNA sample is stored in the State DNA Databank, the DNA profile
shall be expunged and the DNA sample destroyed by the North Carolina State Crime
Laboratory, except that the order shall not apply to other offenses committed by the
individual that qualify for inclusion in the State DNA Database and the State DNA
Databank. A letter documenting expungement of the DNA record and destruction of the
DNA sample shall be sent by the North Carolina State Crime Laboratory to the defendant
and the defendant's attorney at the address specified by the court in the order of
expungement. The North Carolina State Crime Laboratory shall adopt procedures to
comply with this subsection.

(c)  Any petition for expungement under this section shall be on a form approved
by the Administrative Office of the Courts and be filed with the clerk of superior court.
Upon order of expungement, the clerk shall forward the petition to the Administrative

Office of the Courts. (2001-282, s. 2; 2013-360, s. 17.6(e); 2017-195, s. 1.)

§ 15A-149. Expunction of records when pardon of innocence is granted.

(a)  If any person is convicted of a crime and receives a pardon of innocence, the
person may petition the court in which the person was convicted on a form approved by
the Administrative Office of the Courts supplied by the clerk of court for an order to
expunge from all official records any entries relating to the person's apprehension, charge,
or trial. Upon receipt of the petition, the clerk of court shall verify that an attested copy of
the warrant and return granting a pardon of innocence has been filed with the court in
accordance with G.S. 147-25. Upon verification by the clerk that the warrant and return
have been filed, the court shall issue an order of expunction.

(b)  The order of expunction shall include an instruction that any entries relating to
the person's apprehension, charge, or trial shall be expunged from the records of the court
and direct all law enforcement agencies, the Department of Adult Correction, the
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Division of Motor Vehicles, or any other State or local government agencies identified by
the petitioner as bearing record of the same to expunge their records of the entries. The
clerk shall notify State and local agencies of the court's order as provided in
G.S. 15A-150 and shall forward the petition to the Administrative Office of the Courts.
The costs of expunging the records, as required under G.S. 15A-150, shall not be taxed
against the petitioner.

(c)  No person as to whom such an order has been entered under this section shall
be held thereafter under any provision of any law to be guilty of perjury, or to be guilty of
otherwise giving a false statement or response to any inquiry made for any purpose, by
reason of the person's failure to recite or acknowledge any expunged entries concerning
apprehension, charge, or trial. (2005-319, s. 1; 2009-510, s. 7; 2011-145, s. 19.1(h);
2017-186, s. 2(vv); 2017-195, s. 1; 2021-180, s. 19C.9(s).)

§ 15A-150. Notification requirements.

(a)  Notification to AOC. — The clerk of superior court in each county in North
Carolina shall, as soon as practicable after each term of court, file with the Administrative
Office of the Courts the petitions granted under this Article, any orders of expunction,
and the names of the following:

(1)  Persons granted an expunction under this Article.

(2),(3) Repealed by Session Laws 2015-40, s. 3, effective December 1,
2015, and applicable to conditional discharges granted on or after that
date.

(4)  Repealed by Session Laws 2010-174, s. 7, effective October 1, 2010.

(5) Repealed by Session Laws 2015-40, s. 3, effective December 1, 2015,
and applicable to conditional discharges granted on or after that date.

(6)  Persons granted a dismissal upon completion of a conditional discharge
under G.S. 14-50.29, 14-204, 14-277.8, 14-313(f), 15A-1341(a4),
90-96, or 90-113.14.

(b)  Notification to Other State and Local Agencies. — Unless otherwise instructed
by the Administrative Office of the Courts pursuant to an agreement entered into under
subsection (e) of this section for the electronic or facsimile transmission of information,
the clerk of superior court in each county in North Carolina shall send a certified copy of
an order granting an expunction to a person named in subsection (a) of this section to (i)
all of the agencies listed in this subsection and (ii) the person granted the expunction.
Expunctions granted pursuant to G.S. 15A-146(a4) are excluded from all clerk of
superior court notice provisions of this subsection. An agency receiving an order under
this subsection shall purge from its records all entries made as a result of the charge or
conviction ordered expunged, except as provided in G.S. 15A-151. The list of agencies is
as follows:

(1)  The sheriff, chief of police, or other arresting agency.

(2)  When applicable, the Division of Motor Vehicles.

(3)  Any State or local agency identified by the petition as bearing record of
the offense that has been expunged.
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(4)  The Department of Adult Correction, Combined Records Section.
(5)  The State Bureau of Investigation.

(c)  Notification to FBI. — The State Bureau of Investigation shall forward the order
received under this section to the Federal Bureau of Investigation.

(d)  Notification to Private Entities. — A State agency that receives a certified copy
of an order under this section shall notify any private entity with which it has a licensing
agreement for bulk extracts of data from the agency criminal record database to delete the
record in question. The private entity shall notify any other entity to which it
subsequently provides in a bulk extract data from the agency criminal database to delete
the record in question from its database.

(e)  The Director of the Administrative Office of the Courts may enter into an
agreement with any of the State agencies listed in subsection (b) of this section for
electronic or facsimile transmission of any information that must be provided under this
section. The Administrative Office of the Courts also may provide notice to State and
local agencies, in a manner and format determined by the Administrative Office of the
Courts, of expunctions granted pursuant to G.S. 15A-146(a4). (2009-510, s. 1;
2010-174, s. 7; 2011-145, s. 19.1(h); 2013-368, s. 12; 2014-100, s. 17.1(eeee),
(ffff), (9ggg); 2014-115, s. 27(a); 2015-40, s. 3; 2015-247, s. 8; 2015-264, s. 5;
2017-195, s. 1; 2018-72, s. 5; 2020-35, s. 3(b); 2021-47, s. 15; 2022-47, s. 18(a);
2022-58, s. 19(a); 2022-74, s. 19A.1(c).)

§ 15A-151. Confidential agency files; exceptions to expunction.

(@)  The Administrative Office of the Courts shall maintain a confidential file for
expungements containing the petitions granted under this Article and the names of those
people for whom it received a notice under G.S. 15A-150. The information contained in
the file may be disclosed only as follows:

(1)  Upon request of a judge of the General Court of Justice of North
Carolina for the purpose of ascertaining whether a person charged with
an offense has been previously granted a discharge or an expunction.

(2)  Upon request of a person requesting confirmation of the person's own
discharge or expunction.

(3) To the General Court of Justice of North Carolina in response to a
subpoena or other court order issued pursuant to a civil action under
G.S. 15A-152.

(4)  Upon request of State or local law enforcement, if the criminal record
was expunged under this Chapter for employment purposes only.

(5)  Upon the request of the North Carolina Criminal Justice Education and
Training Standards Commission, if the criminal record was expunged
under this Chapter for certification purposes only.

(6)  Upon request of the North Carolina Sheriff's Education and Training
Standards Commission, if the criminal record was expunged under this
Chapter for certification purposes only.

(7)  To the district attorney in accordance with G.S. 15A-151.5.
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(8)  Upon request of the North Carolina Sheriffs' Education and Training
Standards Commission, if the criminal record was expunged under this
Chapter for purposes of preparing a disclosure statement in accordance
with Article 3 of Chapter 17E of the General Statutes.

(9)  For disclosure of records of previous dismissal pursuant to conditional
discharge, upon joint request of the district attorney and the defendant in
a pending proceeding for the purpose of determining eligibility for a
conditional discharge. Any report disclosed in response to the joint
request shall be delivered only to the clerk of superior court of the
county in which the matter is pending. Upon receipt of the report from
the Administrative Office of the Courts, the clerk shall provide a copy to
the district attorney and to the defendant. The clerk shall otherwise
maintain the information as a confidential record in the court file for the
case.

(b)  All agencies required under G.S. 15A-150 to expunge from records all entries
made as a result of a charge or conviction ordered expunged who maintain a licensing
agreement to provide record information to a private entity shall maintain a confidential
file containing information verifying the expunction and subsequent notification to
private entities as required by G.S. 15A-150(d). The information contained in the file
shall be disclosed only to a person requesting confirmation of expunction of the record of
the person's own discharge or expunction, as provided in G.S. 15A-152.

(c)  The Division of Motor Vehicles shall not be required to expunge a record if the
expunction of the record is expressly prohibited by the federal Commercial Motor
Vehicle Safety Act of 1986, the federal Motor Carrier Safety Improvement Act of 1999,
or regulations adopted pursuant to either act. (2009-510, s. 1; 2010-174, s. 8;
2011-278, s. 2; 2012-191, s. 5; 2013-368, s. 13; 2015-40, s. 4; 2017-195, s. 1;
2020-35, s. 2(b); 2021-107, s. 6; 2021-118, s. 3; 2022-47, s. 12(a).)

§ 15A-151.5. Prosecutor access to expunged files.

(a)  Notwithstanding any other provision of this Article, the Administrative Office
of the Courts shall make all confidential files maintained under G.S. 15A-151
electronically available to all prosecutors of this State if the criminal record was
expunged on or after July 1, 2018, under any of the following:

(1)  G.S. 15A-145. Expunction of records for first offenders under the age of
18 at the time of conviction of misdemeanor; expunction of certain other
misdemeanors.

(2)  G.S.15A-145.1. Expunction of records for first offenders under the age
of 18 at the time of conviction of certain gang offenses.

(3) G.S.15A-145.2. Expunction of records for first offenders not over 21
years of age at the time of the offense of certain drug offenses.

(4) G.S.15A-145.3. Expunction of records for first offenders not over 21
years of age at the time of the offense of certain toxic vapors offenses.

(5) G.S. 15A-145.4. Expunction of records for first offenders who are under
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18 years of age at the time of the commission of a nonviolent felony.

(6) G.S.15A-145.5. Expunction of certain misdemeanors and felonies; no
age limitation.

(7)  G.S.15A-145.6. Expunctions for certain defendants convicted of
prostitution.

(7a) G.S. 15A-145.7. Expunction of records for first offenders under 20
years of age at the time of the offense of certain offenses.

(7b)  G.S. 15A-145.8A. Expunction of records for offenders under the age of
18 at the time of commission of certain misdemeanors and felonies upon
completion of the sentence.

(7c) G.S. 15A-145.9. Expunction of records of certain offenses committed
by human trafficking victims.

(8)  G.S. 15A-146(a). Expunction of records when charges are dismissed.

(9)  G.S.15A-146(al). Expunction of records when charges are dismissed.

(b)  For any expungement granted on or after July 1, 2018, the record of a criminal
conviction expunged under subdivisions (1) through (7b) of subsection (a) of this section
may be considered a prior conviction and used for any of the following purposes:

(1)  To calculate prior record level and prior conviction level if the named
person is convicted of a subsequent criminal offense.

(2)  To serve as a basis for indictment for a habitual offense pursuant to
G.S. 14-7.1 or G.S. 14-7.26.

(3) When a conviction of a prior offense raises the offense level of a
subsequent offense.

(4)  To determine eligibility for relief under G.S. 90-96(a).

(5)  When permissible in a criminal case under Rule 404(b) or Rule 609 of
the North Carolina Rules of Evidence.

(c)  For any expungement granted on or after July 1, 2018, the information
maintained by the Administrative Office of the Courts, and made available under
subsection (a) of this section, is prima facie evidence of the expunged conviction for the
purposes provided in subsection (b) of this section and is admissible into evidence. The
expungement of a conviction shall not serve as a basis to challenge a conviction or
sentence entered before the expungement of that conviction.

(d)  Notwithstanding any other provision of this Article, the Administrative Office
of the Courts shall make all records of dismissals pursuant to conditional discharge
maintained under G.S. 15A-151 electronically available to all prosecutors of this State.
(2017-195, s. 1; 2019-158, s. 4(c); 2020-35, s. 2(a); 2020-69, s. 8(a), (b);
2020-78, s. 10.1(a), (b); 2021-88, s. 3; 2021-118, s. 4.)

§ 15A-152. Civil liability for dissemination of certain criminal history information.
(@)  Duty to Delete Record. — A private entity that holds itself out as being in the
business of compiling and disseminating criminal history record information for
compensation shall destroy and shall not disseminate any information in the possession of
the entity with respect to which the entity has received a notice to delete the record in
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question. The private entity shall delete the record within the specified time and pursuant
to the terms of the licensing agreement with the State agency. If the license does not
specify a time for deletion, or if no license agreement exists between the private entity
and state agency, the private entity shall delete the record within 10 business days of
receiving notice to delete the record in question.

(b)  Dissemination of Information. — Unless the entity is regulated by the federal
Fair Credit Reporting, Act 15 U.S.C. § 1681, et seq. or the Gramm-Leach-Bliley Act 15
U.S.C. §§ 6801-6809, a private entity described by subsection (a) of this section that is
licensed to access a State agency's criminal history record database may disseminate that
information only if, within the 90-day period preceding the date of dissemination, the
entity originally obtained the information or received the information as an updated
record information to its database. The private entity must notify the State agency from
which it receives the information of any other entity to which it subsequently provides a
bulk extract of the information.

(c)  Civil Liability. — A private entity subject to the provisions of this section that
disseminates information in violation of this section is liable for any damages that are
sustained as a result of the violation by the person who is the subject of that information.
A person who prevails in an action brought under this section is also entitled to recover
court costs and reasonable attorneys' fees. This subsection does not apply to an entity
regulated by and subject to the civil liability remedies of the federal Fair Credit Reporting
Act, 15 U.S.C. § 1681, et seq., or the Gramm Leach-Bliley Act, 15 U.S.C. 6801-6809, et
seq.

(d)  Certificate of Verification. — Prior to filing an action under this section, a
person who is the subject of a record that has been expunged may apply to the
Administrative Office of the Courts for a certificate verifying that the person is the
subject of a record that has been expunged and that notice of the expunction was made in
accordance with G.S. 15A-150. The application must include a sworn affidavit attesting,
under penalty of perjury, that the applicant is the person who was the subject of the record
in question and identifying the specific case expunged. A notary or official taking an
acknowledgment, oath, or affirmation of an applicant's affidavit under this subsection
may not disclose the nature or content of the application, except as required in a court
action related to the application. Unless made part of the record of a subsequent court
proceeding, a certificate of verification and an application for the certificate are not public
records under G.S. 132-1. The Administrative Office of the Courts may establish
procedures pertaining to the application for and issuance of certificates of verification.

(e)  Notice of Record Removal. — Prior to filing an action under this section, a
person who is the subject of a record that has been expunged may request a notice of
record removal of the expunction and subsequent notification to private entities as
required by G.S. 15A-150(d) from an agency required under G.S. 15A-150 to expunge
that person's record who maintains a licensing agreement to provide record information to
a private entity. The application must include a sworn affidavit attesting, under penalty of
perjury, that the applicant is the person who was the subject of the record in question and
identifying the specific case expunged. A notary or official taking an acknowledgment,
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oath, or affirmation of an applicant's affidavit under this subsection may not disclose the
nature or content of the application, except as required in a court action related to the
application. Unless made part of the record of a subsequent court proceeding, a notice of
record removal and an application for the notice are not public records under G.S. 132-1.

State and local agencies may establish procedures pertaining to the application for and
issuance of notices of record removal. (2009-510, s. 1; 2010-174, s. 9.)

§ 15A-153. Effect of expunction; prohibited practices by employers, educational
institutions, agencies of State and local governments.

(a)  Purpose. — The purpose of this section is to clear the public record of any entry
of any arrest, criminal charge, or criminal conviction that has been expunged so that (i)
the person who is entitled to and obtains the expunction may omit reference to the
charges or convictions to potential employers and others and (ii) a records check for prior
arrests and convictions will not disclose the expunged entries. Nothing in this section
shall be construed to prohibit an employer from asking a job applicant about criminal
charges or convictions that have not been expunged and are part of the public record.

(b)  [Nondisclosure Protected. —] No person as to whom an order of expunction has
been entered pursuant to this Article shall be held thereafter under any provision of any
laws to be guilty of perjury or otherwise giving a false statement by reason of that
person's failure to recite or acknowledge any expunged arrest, apprehension, charge,
indictment, information, trial, or conviction in response to any inquiry made of him or her
for any purpose other than as provided in subsection (e) of this section.

(c) Employer or Educational Institution Inquiry Regarding Disclosure of
Expunged Arrest, Criminal Charge, or Conviction. — An employer or educational
institution shall not, in any application, interview, or otherwise, require an applicant for
employment or admission to disclose information concerning any arrest, criminal charge,
or criminal conviction of the applicant that has been expunged and shall not knowingly
and willingly inquire about any arrest, charge, or conviction that they know to have been
expunged. An applicant need not, in answer to any question concerning any arrest or
criminal charge that has not resulted in a conviction, include a reference to or information
concerning arrests, charges, or convictions that have been expunged. This subsection does
not apply to State or local law enforcement agencies authorized pursuant to G.S. 15A-151
to obtain confidential information for employment purposes.

(d)  State or Local Government Agency, Official, and Employee Inquiry Regarding
Disclosure of Expunged Arrest, Criminal Charge, or Conviction. — Agencies, officials,
and employees of the State and local governments who request disclosure of information
concerning any arrest, criminal charge, or criminal conviction of the applicant shall first
advise the applicant that State law allows the applicant to not refer to any arrest, charge,
or conviction that has been expunged. An applicant need not, in answer to any question
concerning any arrest or criminal charge that has not resulted in a conviction, include a
reference to or information concerning charges or convictions that have been expunged.
Such application shall not be denied solely because of the applicant's refusal or failure to
disclose information concerning any arrest, criminal charge, or criminal conviction of the
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applicant that has been expunged.

(e)  [Exceptions. —] The provisions of subsection (d) of this section do not apply to
any applicant or licensee seeking or holding any certification issued by the North
Carolina Criminal Justice Education and Training Standards Commission pursuant to
Article 1 of Chapter 17C of the General Statutes or the North Carolina Sheriffs Education
and Training Standards Commission pursuant to Article 2 of Chapter 17E of the General
Statutes:

(1)  Convictions expunged pursuant to G.S. 15A-145.4. — Persons pursuing
certification under the provisions of Article 1 of Chapter 17C or Article
2 of Chapter 17E of the General Statutes shall disclose any and all
felony convictions to the certifying Commission regardless of whether
or not the felony convictions were expunged pursuant to the provisions
of G.S. 15A-145.4.

(2)  Convictions expunged pursuant to G.S. 15A-145.5. — Persons pursuing
certification under the provisions of Article 1 of Chapter 17C or Article
2 of Chapter 17E of the General Statutes shall disclose any and all
convictions to the certifying Commission regardless of whether or not
the convictions were expunged pursuant to the provisions of
G.S. 15A-145.5.

(el) The provisions of subsection (d) of this section do not apply to any individual
requesting a disclosure statement be prepared by the North Carolina Sheriffs' Education
and Training Standards Commission pursuant to Article 3 of Chapter 17E of the General
Statutes.

(f)  Penalty for Violation. — Upon investigation by the Commissioner of Labor or
the Commissioner's authorized representative, any employer found to be in violation of
subsection (c) of this section shall be issued a written warning for a first violation and
shall be subject to a civil penalty of up to five hundred dollars ($500.00) for each
additional violation occurring after receipt of the written warning. In determining the
amount of any penalty ordered under authority of this section, the Commissioner shall
give due consideration to the appropriateness of the penalty with respect to the size of the
business of the person being charged, the gravity of the violation, the good faith of the
person, and the record of previous violations. The determination of the amount of the
penalty by the Commissioner shall be final, unless within 15 days after receipt of notice
thereof by certified mail with return receipt, by signature confirmation as provided by the
U.S. Postal Service, by a designated delivery service authorized pursuant to 26 U.S.C. §
7502(f)(2) with delivery receipt, or via hand delivery, the person charged with the
violation takes exception to the determination in which event the final determination of
the penalty shall be made in an administrative proceeding and in a judicial proceeding
pursuant to Chapter 150B of the General Statutes, the Administrative Procedure Act. The
Commissioner of Labor may adopt, modify, or revoke such rules as are necessary for
carrying out the provisions of this subsection.

Nothing in this section shall be construed to create a private cause of action against
any employer or its agents or employees, any educational institutions or their agents or
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employees, or any State or local government agencies, officials, or employees.
(2013-53, s. 3; 2021-107, s. 7(a).)

§ 15A-154: Reserved for future codification purposes.
§ 15A-155: Reserved for future codification purposes.
§ 15A-156: Reserved for future codification purposes.
§ 15A-157: Reserved for future codification purposes.
§ 15A-158: Reserved for future codification purposes.
§ 15A-159: Reserved for future codification purposes.
§ 15A-160. Reporting requirement.

The Department of Public Safety, in conjunction with the Department of Justice and
the Administrative Office of the Courts, shall report jointly to the Chairs of the Joint
Legislative Oversight Committee on Justice and Public Safety Oversight by September 1
of each year regarding expunctions. The report shall include all of the following
information:

(1)  The number and types of expunctions granted during the fiscal year in
which the report is made.
(2)  The number and type of expunctions granted each fiscal year for the five
fiscal years preceding the date of the report.
(3) A full accounting of how the agencies have spent the receipts generated
by the expunction fees received during the fiscal year in which the
report is made and for the five preceding fiscal years. (2013-360, s.
18B.16(h); 2015-241, s. 16B.5(a).)
§ 15A-161: Reserved for future codification purposes.
§ 15A-162: Reserved for future codification purposes.
§ 15A-163: Reserved for future codification purposes.
§ 15A-164: Reserved for future codification purposes.
§ 15A-165: Reserved for future codification purposes.
§ 15A-166: Reserved for future codification purposes.

§ 15A-167: Reserved for future codification purposes.
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§ 15A-168: Reserved for future codification purposes.

§ 15A-169: Reserved for future codification purposes.

§ 15A-170: Reserved for future codification purposes.

§ 15A-171: Reserved for future codification purposes.

§ 15A-172: Reserved for future codification purposes.

§ 15A-173: Reserved for future codification purposes.

Article 6.
Certificate of Relief.

§ 15A-173.1. Definitions.
The following definitions apply in this Article:

(1)
)

3)

4)

Collateral consequence. — A collateral sanction or a disqualification.
Collateral sanction. — A penalty, disability, or disadvantage, however
denominated, imposed on an individual as a result of the individual's
conviction of an offense which applies by operation of law, whether or
not the penalty, disability, or disadvantage is included in the judgment or
sentence. The term does not include imprisonment, probation, parole,
post-release supervision, forfeiture, restitution, fine, assessment, or costs
of prosecution.

Disqualification. — A penalty, disability, or disadvantage, however
denominated, that an administrative agency, governmental official, or
court in a civil proceeding may impose on an individual on grounds
relating to the individual's conviction of an offense.

District attorney. — The office of the district attorney that prosecuted the

offense giving rise to the collateral consequence from which relief is
sought. (2011-265, s. 1.)

§ 15A-173.2. Certificate of Relief.

(a)  An individual who is convicted of no more than (1) three Class H or I felonies
and (i1) any misdemeanors may petition the court where the individual was convicted for
a Certificate of Relief relieving collateral consequences as permitted by this Article. If the
person is convicted of more than one Class H or I felony in the same session of court,
then the multiple felony convictions shall be treated as one felony conviction under this
section. Except as otherwise provided in this subsection, the petition shall be heard by the
senior resident superior court judge if the convictions were in superior court, or the chief
district court judge if the convictions were in district court. The senior resident superior
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court judge and chief district court judge in each district may delegate their authority to
hold hearings and issue, modify, or revoke Certificates of Relief to judges, clerks, or
magistrates in that district.

(b)  Except as otherwise provided in G.S.15A-173.3, the court may issue a
Certificate of Relief if, after reviewing the petition, the individual's comprehensive
criminal history as provided by the district attorney, any information provided by a victim
under G.S. 15A-173.6 or the district attorney, and any other relevant evidence, it finds the
individual has established by a preponderance of the evidence all of the following:

(1)  Twelve months have passed since the individual has completed his or
her sentence. For purposes of this subdivision, an individual has not
completed his or her sentence until the individual has served all of the
active time, if any, imposed for each offense and has also completed any
period of probation, post-release supervision, and parole related to the
offense that is required by State law or court order.

(2) The individual is engaged in, or seeking to engage in, a lawful
occupation or activity, including employment, training, education, or
rehabilitative programs, or the individual otherwise has a lawful source
of support.

(3)  The individual has complied with all requirements of the individual's
sentence, including any terms of probation, that may include substance
abuse treatment, anger management, and educational requirements.

(4)  The individual is not in violation of the terms of any criminal sentence,
or that any failure to comply is justified, excused, involuntary, or
insubstantial.

(5) A criminal charge is not pending against the individual.

(6)  Granting the petition would not pose an unreasonable risk to the safety
or welfare of the public or any individual.

(c)  The Certificate of Relief shall specify any restriction imposed and collateral
sanction or disqualification from which relief has not been granted under
G.S. 15A-173.4(a).

(d)  Unless modified or revoked, a Certificate of Relief relieves all collateral
sanctions, except those listed in G.S. 15A-173.3, those sanctions imposed by the North
Carolina Constitution or federal law, and any others specifically excluded in the
certificate. A Certificate of Relief does not automatically relieve a disqualification;
however, an administrative agency, governmental official, or court in a civil proceeding
shall consider a Certificate of Relief favorably in determining whether a conviction
should result in disqualification.

(e) A Certificate of Relief issued under this Article does not result in the
expunction of any criminal history record information, nor does it constitute a pardon.

() A Certificate of Relief is automatically revoked pursuant to G.S. 15A-173.4(b)
if the individual is subsequently convicted of a felony or misdemeanor other than a traffic
violation. The Administrative Office of the Courts shall provide the following declaration
on the Petition and Order for a Certificate of Relief: "Any Certificate of Relief is
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automatically revoked for a subsequent conviction of a felony or misdemeanor other than
a traffic violation in this State."

(g)  The denial of a petition for a Certificate of Relief shall state the reasons for the
denial, and the petitioner may file a subsequent petition 12 months from the denial and
shall demonstrate that the petitioner has remedied the defects in the previous petition and
has complied with any conditions for reapplication set by the court pursuant to
G.S. 15A-173.4(a) in order to have the petition granted.

(h) A petitioner who files a petition under this section shall pay a one-time fee of
fifty dollars ($50.00) to the clerk of superior court at the time of filing. Fees collected
under this subsection shall be deposited in the General Fund. This subsection shall not
apply to a petition filed by an indigent. The fee shall be waived by the clerk of superior
court on a showing by the petitioner that the one-time fee was previously paid, even if in
another county.

(1) Any person who is granted a Certificate of Relief under this Article shall notify
any employer, landlord, or other party who has relied on the Certificate of Relief of any
conviction, modification, or revocation subsequent to the Certificate of Relief within 10
days of the conviction, modification, or revocation. (2011-265, s. 1; 2018-79, s. 1;
2018-145,s. 19; 2019-91,s. 1.)

§ 15A-173.3. Collateral sanctions not subject to order of limited relief or Certificate
of Relief.
A Certificate of Relief shall not be issued to relieve any of the following collateral
sanctions:

(1) Requirements imposed by, and any statutory requirements or
prohibitions imposed as a result of registration pursuant to, Article 27A
of Chapter 14 of the General Statutes.

(2)  Prohibitions on possession of firearms imposed by Articles 54A and
54B of Chapter 14 of the General Statutes.

(3) A motor vehicle license suspension, revocation, limitation, or
ineligibility imposed pursuant to Chapter 20 of the General Statutes.

(4)  Ineligibility for certification pursuant to Article 1 of Chapter 17C or 17E
of the General Statutes.

(5)  Ineligibility for employment as any of the following if the ineligibility is
a sanction imposed by a statute or session law of North Carolina.

a. A corrections or probation officer.

b. A prosecutor or investigator in either the Department of Justice or in
the office of a district attorney. For purposes of this subdivision, the
term district attorney shall include any district attorney authorized

pursuant to G.S. 7A-60. (2011-265, s. 1; 2018-5, s. 17.1(a).)
§ 15A-173.4. Issuance, modification, and revocation of Certificate of Relief by the

court.
(@) When a petition is filed under G.S.15A-173.2, including a petition for
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enlargement of an existing Certificate of Relief, the court shall notify the district attorney
at least three weeks before the hearing on the matter. The court may issue a Certificate of
Relief subject to restriction, condition, or additional requirement. When issuing, denying,
modifying, or revoking a Certificate of Relief, the court may impose conditions for
reapplication.

(b)  The court shall revoke a Certificate of Relief it issued if it finds by a
preponderance of the evidence that the individual has a subsequent conviction for an
offense in another jurisdiction that is deemed a felony or misdemeanor other than a traffic
violation in this State. The court may modify or revoke a Certificate of Relief it issued if
it finds by a preponderance of the evidence that the petitioner made a material
misrepresentation in the petition for Certificate of Relief. A motion for modification or
revocation of a Certificate of Relief may be initiated by the court on its own motion, or
upon motion of the district attorney or the individual for whom the Certificate of Relief
has been 1ssued. The individual for whom the Certificate of Relief has been issued, and
the district attorney, shall be given notice of the motion at least three weeks before any
hearing on the matter.

(c)  The district attorney shall have the right to appear and be heard at any
proceeding relating to the issuance, modification, or revocation of the Certificate of
Relief.

(d)  The court is authorized to call upon a probation officer for any additional
investigation or verification of the individual's conduct it reasonably believes necessary to
its decision to issue, modify, or revoke a Certificate of Relief. If there are material
disputed issues of fact or law, the individual and the district attorney may submit
evidence and be heard on those issues.

(e)  The issuance, modification, and revocation of Certificates of Relief shall be a

public record. (2011-265, s. 1; 2018-79, s. 2.)

§ 15A-173.5. Reliance on order or Certificate of Relief as evidence of due care.

In a judicial or administrative proceeding alleging negligence, a Certificate of Relief
is a bar to any action alleging lack of due care in hiring, retaining, licensing, leasing to,
admitting to a school or program, or otherwise transacting business or engaging in
activity with the individual to whom the Certificate of Relief was issued, if the person
against whom the judicial or administrative proceeding is brought relied on the
Certificate of Relief at the time of the alleged negligence. (2011-265, s. 1; 2018-79, s.
3.)

§ 15A-173.6. Victim's rights.

The victim of the underlying offense for which a Certificate of Relief is sought may
appear and be heard, or may file a statement for consideration by the court, in a
proceeding for issuance, modification, or revocation of the Certificate of Relief.
Notification to the victim shall be made through the Victim Witness Coordinator in the

office of the district attorney. (2011-265, s. 1.)
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§ 15A-174:
§ 15A-175:
§ 15A-176:
§ 15A-177:
§ 15A-178:
§ 15A-179:
§ 15A-180:
§ 15A-181:
§ 15A-182:
§ 15A-183:
§ 15A-184:
§ 15A-185:
§ 15A-186:
§ 15A-187:
§ 15A-188:
§ 15A-189:
§ 15A-190:
§ 15A-191:
§ 15A-192:
§ 15A-193:
§ 15A-194:

§ 15A-195:

Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.

Reserved for future codification purposes.
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§ 15A-196: Reserved for future codification purposes.

§ 15A-197: Reserved for future codification purposes.

§ 15A-198: Reserved for future codification purposes.

§ 15A-199: Reserved for future codification purposes.

§ 15A-200: Reserved for future codification purposes.

SUBCHAPTER II. LAW-ENFORCEMENT AND INVESTIGATIVE PROCEDURES.

Article 7.

§§ 15A-201 through 15A-210. Reserved for future codification purposes.

Article 8.

Electronic Recording of Interrogations.

§ 15A-211. Electronic recording of interrogations.

(a)  Purpose. — The purpose of this Article is to require the creation of an electronic
record of an entire custodial interrogation in order to eliminate disputes about
interrogations, thereby improving prosecution of the guilty while affording protection to
the innocent and increasing court efficiency and confidence.

(b)  Application. — The provisions of this Article shall apply to all custodial
interrogations of juveniles in criminal investigations conducted at any place of detention.
The provisions of this Article shall also apply to any custodial interrogation of any person
in a felony criminal investigation conducted at any place of detention.

(c)  Definitions. — The following definitions apply in this Article:

(1

)

Electronic recording. — An audio recording that is an authentic, accurate,
unaltered record; or a visual recording that is an authentic, accurate,
unaltered record. A visual and audio recording shall be simultaneously
produced whenever reasonably feasible, provided that a defendant may
not raise this as grounds for suppression of evidence.

In its entirety. — An uninterrupted record that begins at the start of the
custodial interrogation, including a law enforcement officer's advice to
the person in custody of that person's constitutional rights, and ends
when the custodial interrogation has completely finished. If the record is
a visual recording of a custodial interrogation, the camera recording the
custodial interrogation must be placed so that the camera films both the
interrogator and the suspect. Brief periods of recess, upon request by the
person in custody or the law enforcement officer, do not constitute an
"interruption" of the record. The record will reflect all starting and
ending times and dates, including the starting time and date of the recess
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and the resumption of the interrogation.

(3)  Place of detention. — A jail, police or sheriff's station, correctional or
detention facility, holding facility for prisoners, or other facility where
persons are held in custody in connection with criminal charges.

(d)  Electronic Recording of Interrogations Required. — Any law enforcement
officer conducting a custodial interrogation, in a place of detention, of (i) a juvenile
involved in a criminal investigation or (ii) any person involved in a felony criminal
investigation shall make an electronic recording of the custodial interrogation in its
entirety.

(¢)  Admissibility of Electronic Recordings. — During the prosecution of any
offense to which this Article applies, an oral, written, nonverbal, or sign language
statement of a defendant made in the course of a custodial interrogation may be presented
as evidence against the defendant if an electronic recording was made of the custodial
interrogation in its entirety and the statement is otherwise admissible. If the court finds
that the defendant was subjected to a custodial interrogation that was not electronically
recorded in its entirety, any statements made by the defendant after that
non-electronically recorded custodial interrogation, even if made during an interrogation
that is otherwise in compliance with this section, may be questioned with regard to the
voluntariness and reliability of the statement. The State may establish through clear and
convincing evidence that the statement was both voluntary and reliable and that law
enforcement officers had good cause for failing to electronically record the interrogation
in its entirety. Good cause shall include, but not be limited to, the following:

(1)  The accused refused to have the interrogation electronically recorded,
and the refusal itself was electronically recorded.

(2)  The failure to electronically record an interrogation in its entirety was
the result of unforeseeable equipment failure, and obtaining replacement
equipment was not feasible.

(el) Recordings of nondefendant custodial interrogations under this Article shall be
provided to the juvenile or criminal defendant as part of discovery requirements under
Chapters 7B and 15A of the General Statutes.

()  Remedies for Compliance or Noncompliance. — All of the following remedies
shall be granted as relief for compliance or noncompliance with the requirements of this
section:

(1)  Failure to comply with any of the requirements of this section shall be
considered by the court in adjudicating motions to suppress a statement
of the defendant made during or after a custodial interrogation.

(2)  Failure to comply with any of the requirements of this section shall be
admissible in support of claims that the defendant's statement was
involuntary or is unreliable, provided the evidence is otherwise
admissible.

(3)  When evidence of compliance or noncompliance with the requirements
of this section has been presented at trial, the jury shall be instructed that
it may consider credible evidence of compliance or noncompliance to
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determine whether the defendant's statement was voluntary and reliable.

(g)  Article Does Not Preclude Admission of Certain Statements. — Nothing in this
Article precludes the admission of any of the following:

(1

(2)
3)

4

(5)
(6)

(7)

A statement made by the accused in open court during trial, before a
grand jury, or at a preliminary hearing.

A spontaneous statement that is not made in response to a question.

A statement made during arrest processing in response to a routine
question.

A statement made during a custodial interrogation that is conducted in
another state by law enforcement officers of that state.

A statement obtained by a federal law enforcement officer.

A statement given at a time when the interrogators are unaware that the
person is suspected of an offense to which this Article applies.

A statement used only for impeachment purposes and not as substantive
evidence.

(h)  Destruction or Modification of Recording After Appeals Exhausted. — The
State shall not destroy or alter any electronic recording of a custodial interrogation of a
defendant convicted of any offense related to the interrogation until one year after the
completion of all State and federal appeals of the conviction, including the exhaustion of
any appeal of any motion for appropriate relief or habeas corpus proceedings. Every
electronic recording should be clearly identified and catalogued by law enforcement
personnel. Every electronic recording of nondefendant custodial interrogations may be
destroyed at the conclusion of the State appeal process. (2007-434, s. 1; 2011-329, s.
2;2023-74, s. 2(a).)

§ 15A-212. Reserved for future codification purposes.

§ 15A-213. Reserved for future codification purposes.

§ 15A-214. Reserved for future codification purposes.

§ 15A-215. Reserved for future codification purposes.

§ 15A-216. Reserved for future codification purposes.

§ 15A-217. Reserved for future codification purposes.

§ 15A-218. Reserved for future codification purposes.

§ 15A-219. Reserved for future codification purposes.

Article 8A.
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SBI and State Crime Laboratory Access to View and Analyze Recordings.

§ 15A-220. SBI and State Crime Laboratory access to view and analyze recordings.

Any State or local law enforcement agency that uses the services of the State Bureau
of Investigation or the North Carolina State Crime Laboratory to analyze a recording
covered by G.S. 132-1.4A shall, at no cost, provide access to a method to view and
analyze the recording upon request of the State Bureau of Investigation or the North
Carolina State Crime Laboratory. (2016-88, s. 2(d).)

Article 9.
Search and Seizure by Consent.

§ 15A-221. General authorization; definition of "consent".

(a) Authority to Search and Seize Pursuant to Consent. — Subject to the limitations in the
other provisions of this Article, a law-enforcement officer may conduct a search and make
seizures, without a search warrant or other authorization, if consent to the search is given.

(b) Definition of "Consent". — As used in this Article, "consent" means a statement to the
officer, made voluntarily and in accordance with the requirements of G.S. 15A-222, giving the
officer permission to make a search. (1973, c. 1286, s. 1.)

§ 15A-222. Person from whom effective consent may be obtained.
The consent needed to justify a search and seizure under G.S. 15A-221 must be given:
(1) By the person to be searched;
(2) By the registered owner of a vehicle to be searched or by the person in
apparent control of its operation and contents at the time the consent is given;
3) By a person who by ownership or otherwise is reasonably apparently entitled
to give or withhold consent to a search of premises. (1973, c. 1286, s. 1.)

§ 15A-223. Permissible scope of consent search and seizure.

(a) Search Limited by Scope of Consent. — A search conducted pursuant to the provisions
of this Article may not exceed, in duration or physical scope, the limits of the consent given.

(b) Items Seizable as Result of Consent Search. — The things subject to seizure in the
course of a search pursuant to this Article are the same as those specified in G.S. 15A-242.
Upon completion of the search, the officer must make a list of the things seized, and must deliver
a receipt embodying the list to the person who consented to the search and, if known, to the
owner of the vehicle or premises searched. (1973, c. 1286, s. 1.)

§§ 15A-224 through 15A-230. Reserved for future codification purposes.

Article 10.
Other Searches and Seizures.

§ 15A-231. Other searches and seizures.
Constitutionally permissible searches and seizures which are not regulated by the General
Statutes of North Carolina are not prohibited. (1973, c. 1286, s. 1.)

§§ 15A-232 through 15A-240. Reserved for future codification purposes.
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Article 11.

Search Warrants.

§ 15A-241. Definition of search warrant.

A search warrant is a court order and process directing a law-enforcement officer to search
designated premises, vehicles, or persons for the purpose of seizing designated items and
accounting for any items so obtained to the court which issued the warrant. (1868-9, c. 178,
subch. 3, s. 38; Code, s. 1171; Rev., s. 3163; C.S., s. 4529; 1941, c. 53; 1949, c. 1179;
1955, c. 7; 1965, c. 377; 1969, c. 869, s. 8; 1973, c. 1286, s. 1.)

§ 15A-242. Items subject to seizure under a search warrant.
An item is subject to seizure pursuant to a search warrant if there is probable cause to believe

that it:
(1
(2)
3)

(4)

Is stolen or embezzled; or

Is contraband or otherwise unlawfully possessed; or

Has been used or is possessed for the purpose of being used to commit or
conceal the commission of a crime; or

Constitutes evidence of an offense or the identity of a person participating in
an offense. (1868-9, c. 178, subch. 3, s. 38; Code, s. 1171; Rev,, s.
3163; C.S., s. 4529; 1941, c. 53; 1949, c. 1179; 1955, c. 7; 1965, c.
377; 1969, c. 869, s. 8; 1973, c. 1286, s. 1.)

§ 15A-243. Who may issue a search warrant.
(a) A search warrant valid throughout the State may be issued by:

(1)
2)
)

A Justice of the Supreme Court.
A judge of the Court of Appeals.
A judge of the superior court.

(b) Other search warrants may be issued by:

(1)
2)
)

A judge of the district court as provided in G.S. 7A-291.

A clerk as provided in G.S. 7A-180 and 7A-181.

A magistrate as provided in G.S. 7A-273. (1868-9, c. 178, subch. 3, s. 38;
Code, s. 1171; Rev., s. 3163; C.S., s. 4529; 1941, c. 53; 1949, c. 1179;
1955, c. 7; 1965, c. 377; 1969, c. 869, s. 8; 1973, c. 1286, s. 1.)

§ 15A-244. Contents of the application for a search warrant.
Each application for a search warrant must be made in writing upon oath or affirmation. All
applications must contain:

(1)
2)

3)

“4)

The name and title of the applicant; and

A statement that there is probable cause to believe that items subject to
seizure under G.S. 15A-242 may be found in or upon a designated or
described place, vehicle, or person; and

Allegations of fact supporting the statement. The statements must be
supported by one or more affidavits particularly setting forth the facts and
circumstances establishing probable cause to believe that the items are in the
places or in the possession of the individuals to be searched; and

A request that the court issue a search warrant directing a search for and the
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seizure of the items in question. (1973, c. 1286, s. 1.)

§ 15A-245. Basis for issuance of a search warrant; duty of the issuing official.

(a) Before acting on the application, the issuing official may examine on oath the
applicant or any other person who may possess pertinent information, but information other than
that contained in the affidavit may not be considered by the issuing official in determining
whether probable cause exists for the issuance of the warrant unless the information is either
recorded or contemporaneously summarized in the record or on the face of the warrant by the
issuing official. The information must be shown by one or both of the following:

(1) Affidavit.

(2) Oral testimony under oath or affirmation before the issuing official.

3) Repealed by Session Laws 2021-47, s. 10(c), effective June 18, 2021, and
applicable to proceedings occurring on or after that date.

(b) If the issuing official finds that the application meets the requirements of this Article
and finds there is probable cause to believe that the search will discover items specified in the
application which are subject to seizure under G.S. 15A-242, he must issue a search warrant in
accordance with the requirements of this Article. The issuing official must retain a copy of the

warrant and warrant application and must promptly file them with the clerk. If he does not so
find, the official must deny the application. (1973, c. 1286, s. 1; 2005-334, s. 1; 2021-47, s.

10(c).)

§ 15A-246. Form and content of the search warrant.
A search warrant must contain:

(1) The name and signature of the issuing official with the time and date of
issuance above his signature; and

(2) The name of a specific officer or the classification of officers to whom the
warrant is addressed; and

3) The names of the applicant and of all persons whose aftidavits or testimony
were given in support of the application; and

(4) A designation sufficient to establish with reasonable certainty the premises,
vehicles, or persons to be searched; and

(%) A description or a designation of the items constituting the object of the
search and authorized to be seized. (1868-9, c. 178, subch. 3, s. 39; Code,
s. 1172; Rev., s. 3164; C.S., s. 4530; 1961, c. 1069; 1969, c. 869, s. §;
1973, c. 1286, s. 1.)

§ 15A-247. Who may execute a search warrant.
A search warrant may be executed by any law-enforcement officer acting within his
territorial jurisdiction, whose investigative authority encompasses the crime or crimes involved.

(1868-9, c. 178, subch. 3, s. 38; Code, s. 1171; Rev., s. 3163; C.S., s. 4529; 1941, c.
53; 1949, c. 1179; 1955, c. 7; 1965, c. 377; 1969, c. 869, s. 8; 1973, c. 1286, s. 1.)

§ 15A-248. Time of execution of a search warrant.

A search warrant must be executed within 48 hours from the time of issuance. Any warrant
not executed within that time limit is void and must be marked "not executed" and returned
without unnecessary delay to the clerk of the issuing court. (1973, c. 1286, s. 1.)
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§ 15A-249. Officer to give notice of identity and purpose.

The officer executing a search warrant must, before entering the premises, give appropriate
notice of his identity and purpose to the person to be searched, or the person in apparent control
of the premises to be searched. If it is unclear whether anyone is present at the premises to be
searched, he must give the notice in a manner likely to be heard by anyone who is present.

(1973, c. 1286, s. 1.)
§ 15A-250. Reserved for future codification purposes.

§ 15A-251. Entry by force.
An officer may break and enter any premises or vehicle when necessary to the execution of
the warrant if:
(1) The officer has previously announced his identity and purpose as required by
G.S. 15A-249 and reasonably believes either that admittance is being denied
or unreasonably delayed or that the premises or vehicle is unoccupied; or
(2) The officer has probable cause to believe that the giving of notice would
endanger the life or safety of any person. (1973, c. 1286, s. 1.)

§ 15A-252. Service of a search warrant.

Before undertaking any search or seizure pursuant to the warrant, the officer must read the
warrant and give a copy of the warrant application and affidavit to the person to be searched, or
the person in apparent control of the premises or vehicle to be searched. If no one in apparent
and responsible control is occupying the premises or vehicle, the officer must leave a copy of the
warrant affixed to the premises or vehicle. (1973, c. 1286, s. 1.)

§ 15A-253. Scope of the search; seizure of items not named in the warrant.

The scope of the search may be only such as is authorized by the warrant and is reasonably
necessary to discover the items specified therein. Upon discovery of the items specified, the
officer must take possession or custody of them. If in the course of the search the officer
inadvertently discovers items not specified in the warrant which are subject to seizure under G.S.
15A-242, he may also take possession of the items so discovered. (1973, c. 1286, s. 1.)

§ 15A-254. List of items seized.

Upon seizing items pursuant to a search warrant, an officer must write and sign a receipt
itemizing the items taken and containing the name of the court by which the warrant was issued.
If the items were taken from a person, the receipt must be given to the person. If items are taken
from a place or vehicle, the receipt must be given to the owner, or person in apparent control of
the premises or vehicle if the person is present; or if he is not, the officer must leave the receipt
in the premises or vehicle from which the items were taken. (1973, c. 1286, s. 1.)

§ 15A-255. Frisk of persons present in premises or vehicle to be searched.

An officer executing a warrant directing a search of premises or of a vehicle may, if the
officer reasonably believes that his safety or the safety of others then present so requires, search
for any dangerous weapons by an external patting of the clothing of those present. If in the
course of such a frisk he feels an object which he reasonably believes to be a dangerous weapon,
he may take possession of the object. (1973, c. 1286, s. 1.)
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§ 15A-256. Detention and search of persons present in private premises or vehicle to be
searched.

An officer executing a warrant directing a search of premises not generally open to the public
or of a vehicle other than a common carrier may detain any person present for such time as is
reasonably necessary to execute the warrant. If the search of such premises or vehicle and of any
persons designated as objects of the search in the warrant fails to produce the items named in the
warrant, the officer may then search any person present at the time of the officer's entry to the
extent reasonably necessary to find property particularly described in the warrant which may be
concealed upon the person, but no property of a different type from that particularly described in
the warrant may be seized or may be the basis for prosecution of any person so searched. For the
purpose of this section, all controlled substances are the same type of property. (1973, c. 1286,
s. 1)

§ 15A-257. Return of the executed warrant.
An officer who has executed a search warrant must, without unnecessary delay, return to the
clerk of the issuing court the warrant together with a written inventory of items seized. The

inventory, if any, and return must be signed and sworn to by the officer who executed the
warrant. (1973, c. 1286, s. 1.)

§ 15A-258. Disposition of seized property.

Property seized shall be held in the custody of the person who applied for the warrant, or of
the officer who executed it, or of the agency or department by which the officer is employed, or
of any other law-enforcement agency or person for purposes of evaluation or analysis, upon
condition that upon order of the court the items may be retained by the court or delivered to
another court. (1973, c. 1286, s. 1.)

§ 15A-259. Application of Article to all warrants; exception as to inspection warrants and
special riot situations.

The requirements of this Article apply to search warrants issued for any purpose, except that
the contents of and procedure relating to inspection warrants are to be governed by the
provisions of Article 4A of Chapter 15 and warrants to inspect vehicles in riot areas or
approaching municipalities during emergencies are subject to the special procedures set out in
G.S. 14-288.11. Nothing in this Article is intended to alter or affect the emergency search
doctrine. (1957, c. 496; 1969, c. 869, s. 8; 1971, c. 872, s. 4; 1973, c. 1286, s. 1.)

Article 12.
Pen Registers; Trap and Trace Devices.

§ 15A-260. Definitions.
As used in this Article:

(1) "Electronic communication," "electronic communication service," and "wire
communication" shall have the meaning as set forth in Section 2510 of Title
18 of the United States Code;

(2) "Pen register" means a device which records or decodes electronic or other
impulses which identify numbers dialed or otherwise transmitted on the
telephone line to which such device is attached, but the term does not include

nn '
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any device used by a provider or customer of a wire or electronic service for
billing, or recording as an incident to billing, for communication services
provided by the provider or any device used by a provider or customer of a
wire communication service for cost accounting or other like purposes in the
ordinary course of its business, nor shall the term include any device which
allows the listening or recording of communications transmitted on the
telephone line to which the device is attached.

3) "Trap and trace device" means a device which captures the incoming
electronic or other impulses which identify the originating number of an
instrument or device from which a wire or electronic communication was

transmitted. (1987 (Reg. Sess., 1988), c. 1104, s. 1.)

§ 15A-261. Prohibition and exceptions.

(a) In General. — Except as provided in subsection (b) of this section, no person may
install or use a pen register or a trap and trace device without first obtaining a court order as
provided in this Article.

(b) Exception. — The prohibition of subsection (a) of this section does not apply to the
use of a pen register or a trap and trace device by a provider of wire or electronic communication
service:

(1) Relating to the operation, maintenance, or testing of a wire or electronic
communication service or to the protection of the rights or property of the
provider, or to the protection of users of that service from abuse of service or
unlawful use of service; or

(2) To record the fact that a wire or electronic communication was initiated or
completed in order to protect the provider, another provider furnishing service
toward the completion of the wire communication, or a user of that service,
from fraudulent, unlawful or abusive use of service; or

3) With the consent of the user of that service.

(©) Penalty. — A person who willfully and knowingly violates subsection (a) of this
section is guilty of a Class 1 misdemeanor. (1987 (Reg. Sess., 1988), c. 1104, s. 1; 1993, c.
539, s. 297; 1994, Ex. Sess., c. 24, s. 14(c).)

§ 15A-262. Application for order for pen register or trap and trace device.

(a) Application. — A law enforcement officer may make an application for an order or an
extension of an order under G.S. 15A-263 authorizing or approving the installation and use of a
pen register or a trap and trace device, in writing under oath or affirmation, to a superior court
judge.

(b) Contents of application. — An application under subsection (a) of this section shall
include:

(1) The identity of the law enforcement officer making the application and the
identity of the law enforcement agency conducting the investigation; and

(2) A certification by the applicant that the information likely to be obtained is
relevant to an ongoing criminal investigation being conducted by that agency.

(1987 (Reg. Sess., 1988),c. 1104, s. 1))

§ 15A-263. Issuance of order for pen register or trap and trace device.
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(a) In General. — Following application made under G.S. 15A-262, a superior court judge
may enter an ex parte order authorizing the installation and use of a pen register or a trap and
trace device within the State if the judge finds:

(1
)

G)

That there is reasonable suspicion to believe that a felony offense, or a Class
Al or Class 1 misdemeanor offense has been committed;

That there are reasonable grounds to suspect that the person named or
described in the affidavit committed the offense, if that person is known and
can be named or described; and

That the results of procedures involving pen registers or trap and trace devices
will be of material aid in determining whether the person named in the
affidavit committed the offense.

(b) Contents of Order. — An order issued under this section:

(1)

2)

Shall specify:

a. The identity, if known, of the person to whom is leased or in whose
name is listed the telephone line to which the pen register or trap and
trace device is to be attached;

b. The identity, if known, of the person who is the subject of the criminal
investigation;
c. The number and, if known, physical location of the telephone line to

which the pen register or trap and trace device is to be attached and, in
the case of a trap and trace device, the geographic limits of the trap
and trace order; and
d. The offense to which the information likely to be obtained by the pen
register or trap and trace device relates; and
Shall direct, upon request of the applicant, the furnishing of information,
facilities, or technical assistance necessary to accomplish the installation of
the pen register or trap and trace device under G.S. 15A-264.

() Time Period and Extension.

(1)
2)

An order issued under this section shall authorize the installation and use of a
pen register or a trap and trace device for a period not to exceed 60 days.

An extension of an order issued under this section may be granted, but only
upon an application for an order under G.S. 15A-262 and upon the judicial
finding required by subsection (a) of this section. The period of extension
shall not exceed 60 days.

(d) Nondisclosure of Existence of Pen Register or a Trap and Trace Device. — An order
authorizing or approving the installation and use of a pen register or a trap and trace device shall

direct that:
(D
()

The order be sealed until otherwise ordered by the judge; and

The person owning or leasing the line to which the pen register or a trap and
trace device is attached, or who has been ordered by the judge to provide
assistance to the applicant, not disclose the existence of the pen register or
trap and trace device or the existence of the investigation to the listed
subscriber, or to any person, unless otherwise ordered by the judge.

The provisions of G.S. 15A-903 and 15A-904 shall apply to this Article. (1987 (Reg. Sess.,
1988), c. 1104, s. 1; 1997-80, s. 13.)
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§ 15A-264. Assistance in installation and use of a pen register or a trap and trace device.

(a) Pen Registers. — Upon the request of a law enforcement officer authorized to install
and use a pen register under this Article, a provider of wire or electronic communication service,
a landlord, a custodian, or other person shall furnish the officer promptly with all information,
facilities, or technical assistance necessary to accomplish the installation of the pen register
unobtrusively and with a minimum of interference with the communication services, if the
assistance is directed by a court order as provided in G.S. 15A-263(b)(2).

(b) Trap and Trace Devices. — Upon the request of a law enforcement officer authorized
to receive the results of a trap and trace device under this Article, a provider of a wire or
electronic communication service, a landlord, a custodian, or other person shall install the device
immediately on the appropriate line and shall furnish the officer all additional information,
facilities, or technical assistance, including installation and operation of the device unobtrusively
and with a minimum of interference with the communication services, if the installation and
assistance are directed by court order as provided in G.S. 15A-263(b)(2). Unless otherwise
ordered by the judge, the results of the trap and trace device shall be furnished to the law
enforcement officer designated in the court order at reasonable intervals during regular business
hours for the duration of the order.

() Compensation. — A provider of a wire or electronic communication service, a
landlord, a custodian, or other person who furnishes facilities or technical assistance pursuant to
this section shall be compensated for the reasonable expenses incurred in providing the facilities
and assistance.

(d) No Cause of Action Against a Provider Giving Information or Assistance Under this
Article. — No cause of action shall be allowed in any court against any provider of a wire or
electronic communication service, its officers, employees, agents, or other specified persons for
providing information, facilities, or assistance in accordance with the terms of a court order
under this Article.

(e) Defense. — A good faith reliance on a court order or a statutory authorization is a

complete defense against any civil or criminal action brought under this Article or any other law.
(1987 (Reg. Sess., 1988), c. 1104, s. 1.)

§ 15A-265. Reserved for future codification purposes.

Article 13.
DNA Database and Databank.

§ 15A-266. Short title.
This Article may be cited as the DNA Database and Databank Act of 1993. (1993, c. 401,
s. 1)

§ 15A-266.1. Policy.

It is the policy of the State to assist federal, State, and local criminal justice and law
enforcement agencies in the identification, detection, or exclusion of individuals who are
subjects of the investigation or prosecution of felonies or violent crimes against the person.
Identification, detection, and exclusion are facilitated by the analysis of biological evidence that
is often left by the perpetrator or is recovered from the crime scene. The analysis of biological

evidence can also be used to identify missing persons and victims of mass disasters. (1993, c.
401, s. 1; 2003-376, s. 1; 2009-203, s. 1.)
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§ 15A-266.2. Definitions.
As used in this Article, unless another meaning is specified or the context clearly requires
otherwise, the following terms have the meanings specified:

(1)
(1a)

(1b)

(Ic)
(1d)

(le)
)

3)

4

(5)
(5a)

"Arrestee" means any person arrested for an offense in G.S.
15A-266.3A(f) or (g).

"CODIS" means the FBI's national DNA identification index system
that allows the storage and exchange of DNA records submitted by
federal, State and local forensic DNA laboratories. The term "CODIS"
is derived from Combined DNA Index System (NDIS) administered and
operated by the Federal Bureau of Investigation.

"Conviction" includes a conviction by a jury or a court, a guilty plea, a
plea of nolo contendere, or a finding of not guilty by reason of insanity
or mental disease or defect.

"Crime Laboratory" [means] the North Carolina State Crime Laboratory
of the Department of Justice.

"Criminal Justice Agency" means an agency or institution of a federal,
State, or local government, other than the office of the public defender,
that performs as part of its principal function, activities relating to the
apprehension, investigation, prosecution, adjudication, incarceration,
supervision, or rehabilitation of criminal offenders.

"Custodial Agency" means the governmental entity in possession of
evidence collected as part of a criminal investigation or prosecution.
"DNA" means deoxyribonucleic acid. DNA is located in the cells and
provides an individual's personal genetic blueprint. DNA encodes
genetic information that is the basis of human heredity and forensic
identification.

"DNA Record" means DNA identification information stored in the
State DNA Database or CODIS for the purpose of generating
investigative leads or supporting statistical interpretation of DNA test
results. The DNA record is the result obtained from the DNA analysis.
The DNA record is comprised of the characteristics of a DNA sample
which are of value in establishing the identity of individuals. The results
of all DNA identification analyses on an individual's DNA sample are
also collectively referred to as the DNA profile of an individual.

"DNA Sample" means blood, cheek swabs, or any biological sample
containing cells provided by any person with respect to offenses covered
by this Article or submitted to the State Crime Laboratory pursuant to
this Article for analysis pursuant to a criminal investigation or storage or
both.

"FBI" means the Federal Bureau of Investigation.

"NDIS" means the National DNA Index System that is the national
DNA database system of DNA records that meet federal quality
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(6)
(7)

®)

assurance and privacy standards.

Repealed by Session Laws 2013-360, s. 17.6(1), effective July 1, 2013.
"State DNA Databank" means the repository of DNA samples collected
under the provisions of this Article.

"State DNA Database" means the Crime Laboratory's DNA
identification record system to support law enforcement. It is
administered by the Crime Laboratory and provides DNA records to the
FBI for storage and maintenance in CODIS. The Crime Laboratory's
DNA Database system is the collective capability provided by computer
software and procedures administered by the Crime Laboratory to store
and maintain DNA records related to: forensic casework; convicted
offenders and arrestees required to provide a DNA sample under this
Article; persons required to register as sex offenders under G.S.
14-208.7; unidentified persons or body parts; missing persons; relatives
of missing persons; and anonymous DNA profiles used for forensic
validation, forensic protocol development, or quality control purposes or
establishment of a population statistics database for use by criminal
justice agencies. (1993, c. 401, s. 1; 2009-203, s. 2; 2010-94, s. 2;
2011-19, s. 5; 2013-360, s. 17.6(i); 2014-100, s. 17.1(cc).)

§ 15A-266.3. Establishment of State DNA database and databank.

There is established under the administration of the Crime Laboratory, the State DNA
Database and State DNA Databank. The Crime Laboratory shall provide DNA records to the
FBI for the searching of DNA records nationwide and storage and maintenance by CODIS. The
State DNA Databank shall serve as the repository for DNA samples obtained pursuant to this
Article. The State DNA Database shall be compatible with the procedures specified by the FBI,
including use of comparable test procedures, laboratory and computer equipment, supplies and
computer platform and software. The State DNA Database shall have the capability provided by
computer software and procedures administered by the Crime Laboratory to store and maintain
DNA records related to all of the following:

(1)
)

3)
4)
()
(6)
(7)

Crime scene evidence and forensic casework.

Arrestees, offenders, and persons found not guilty by reason of insanity,
who are required to provide a DNA sample under this Article.

Persons required to register as sex offenders under G.S. 14-208.7.
Unidentified persons or body parts.

Missing persons.

Relatives of missing persons.

Anonymous DNA profiles used for forensic validation, forensic
protocol development, or quality control purposes or establishment of a

population statistics database, for use by criminal justice agencies.
(1993, c. 401, s. 1; 2010-94, s. 3; 2013-360, s. 17.6(f).)

§ 15A-266.3A. DNA sample required for DNA analysis upon arrest for certain offenses.
(a) Unless a DNA sample has previously been obtained by lawful process and the DNA
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record stored in the State DNA Database, and that record and sample has not been expunged
pursuant to any provision of law, a DNA sample for DNA analysis and testing shall be obtained
from any person who is arrested for committing an offense described in subsection (f) or (g) of
this section.

(b) The arresting law enforcement officer shall obtain, or cause to be obtained, a DNA
sample from an arrested person at the time of arrest, or when fingerprinted. However, if the
person is arrested without a warrant, then the DNA sample shall not be taken until a probable
cause determination has been made pursuant to G.S. 15A-511(c)(1). The DNA sample shall be
by cheek swab unless a court order authorizes that a DNA blood sample be obtained. If a DNA
blood sample is taken, it shall comply with the requirements of G.S. 15A-266.6(b). The arresting
law enforcement officer shall forward, or cause to be forwarded, the DNA sample to the
appropriate laboratory for DNA analysis and testing.

(©) At the time a DNA sample is taken pursuant to this section, the person obtaining the
DNA sample shall record, on a form promulgated by the Crime Laboratory, the date and time the
sample was taken, the name of the person taking the DNA sample, the name and address of the
person from whom the sample was taken, and the offense or offenses for which the person was
arrested. This record shall be maintained in the case file and shall be available to the prosecuting
district attorney for the purpose of completing the requirements of subsection (j) of this section.

(d) After taking a DNA sample from an arrested person required to provide a DNA
sample pursuant to this section, the person taking the DNA sample shall provide the arrested
person with a written notice of the procedures for seeking an expunction of the DNA sample
pursuant to subsections (h), (i), (j), (k), and (1) of this section. The Department of Justice shall
provide the written notice required by this subsection.

(e) The DNA record of identification characteristics resulting from the DNA testing and
the DNA sample itself shall be stored and maintained by the Crime Laboratory in the State DNA
Databank pursuant to this Article.

§)) This section applies to a person arrested for violating any one of the following
offenses in Chapter 14 of the General Statutes:

(1)  G.S. 14-16.6(b), Assault with a deadly weapon on executive, legislative,
or court officer; and G.S. 14-16.6(c), Assault inflicting serious bodily
injury on executive, legislative, or court officer.

(la) G.S. 14-17, First and Second Degree Murder.

(2) G.S. 14-18, Manslaughter.

(2a) Any felony offense in Article 6A, Unborn Victims.

(3)  Any offense in Article 7B, Rape and Other Sex Offenses.

(4) G.S.14-28, Malicious castration; G.S. 14-29, Castration or other
maiming without malice aforethought; G.S. 14-30, Malicious maiming;
G.S. 14-30.1, Malicious throwing of corrosive acid or alkali;
G.S. 14-31, Maliciously assaulting in a secret manner; G.S. 14-32,
Felonious assault with deadly weapon with intent to kill or inflicting
serious injury; G.S.14-32.1(e), Aggravated assault or assault and
battery on an individual with a disability; G.S. 14-32.2(a) when
punishable pursuant to G.S. 14-32.2(b)(1), Patient abuse and neglect,
intentional conduct proximately causes death; G.S. 14-32.3(a),
Domestic abuse of disabled or elder adults resulting in injury;

NC General Statutes - Chapter 15A 67



G.S. 14-32.4, Assault inflicting serious bodily injury or injury by
strangulation;  G.S. 14-33.2,  Habitual = misdemeanor  assault;
G.S. 14-34.1, Discharging certain barreled weapons or a firearm into
occupied property; G.S. 14-34.2, Assault with a firearm or other deadly
weapon upon governmental officers or employees, company police
officers, or campus police officers; G.S. 14-34.4, Adulterated or
misbranded food, drugs, etc.; intent to cause serious injury or death;
intent to extort; G.S.14-34.5, Assault with a fircarm on a law
enforcement, probation, or parole officer or on a person employed at a
State or local detention facility; G.S. 14-34.6, Assault or affray on a
firefighter, an emergency medical technician, medical responder,
emergency department nurse, or emergency department physician;
G.S. 14-34.7, Assault inflicting serious injury on a law enforcement,
probation, or parole officer or on a person employed at a State or local
detention facility; G.S. 14-34.9, Discharging a firearm from within an
enclosure; and G.S. 14-34.10, Discharge firearm within enclosure to
incite fear.

(5)  Any offense in Article 10, Kidnapping and Abduction, or Article 10A,
Human Trafficking.

(5a) Any offense in Article 13, Malicious Injury or Damage by Use of
Explosive or Incendiary Device or Material.

(6)  G.S. 14-51, First and second degree burglary; G.S. 14-53, Breaking out
of dwelling house burglary; G.S. 14-54(al), Breaking or entering
buildings with intent to terrorize or injure; G.S. 14-54.1, Breaking or
entering a place of religious worship; and G.S. 14-57, Burglary with
explosives.

(7)  Any offense in Article 15, Arson.

(8)  G.S. 14-87, Armed robbery; Common law robbery punishable pursuant
to G.S. 14-87.1; and G.S. 14-88, Train robbery.

(8a) G.S.14-163.1(al), Assaulting a law enforcement agency animal, an
assistance animal, or a search and rescue animal willfully killing the
animal.

(9)  Any offense which would require the person to register under the
provisions of Article 27A of Chapter 14 of the General Statutes, Sex
Offender and Public Protection Registration Programs.

(10) G.S. 14-196.3, Cyberstalking.

(10a) G.S. 14-202, Secretly peeping into room occupied by another person.

(10b) G.S. 14-258.2, Possession of dangerous weapon in prison resulting in
bodily injury or escape; G.S. 14-258.3, Taking of hostage, etc., by
prisoner; and G.S. 14-258.4, Malicious conduct by prisoner.

(11) G.S. 14-277.3A, Stalking.

(12) G.S. 14-288.9, Assault on emergency personnel with a dangerous
weapon or substance.
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(13) G.S. 14-288.21, Unlawful manufacture, assembly, possession, storage,
transportation, sale, purchase, delivery, or acquisition of a nuclear,
biological, or chemical weapon of mass destruction; exceptions; and
G.S. 14-288.22, Unlawful use of a nuclear, biological, or chemical
weapon of mass destruction.

(14) G.S.14-318.4(a), Child abuse inflicting serious injury and
G.S. 14-318.4(a3), Child abuse inflicting serious bodily injury.

(15) G.S. 14-360(al), Cruelty to animals; maliciously kill by intentional
deprivation of necessary sustenance; and G.S. 14-360(b), Cruelty to
animals; maliciously torture, mutilate, maim, cruelly beat, disfigure,
poison, or kill.

(16) G.S. 14-401.22(e), Attempt to conceal evidence of non-natural death by
dismembering or destroying remains.

(2) This section also applies to a person arrested for attempting, solicitation of another to
commit, conspiracy to commit, or aiding and abetting another to commit, any of the violations
included in subsection (f) of this section.

(h) The Crime Laboratory shall remove a person's DNA record, and destroy any DNA
biological samples that may have been retained, from the State DNA Database and DNA
Databank if both of the following are determined pursuant to subsection (i) of this section:

(1)  As to the charge, or all charges, resulting from the arrest upon which a
DNA sample is required under this section, a court or the district
attorney has taken action resulting in any one of the following:

a. The charge has been dismissed.

b. The person has been acquitted of the charge.

c. The defendant is convicted of a lesser-included misdemeanor offense
that is not an offense included in subsection (f) or (g) of this section.

d. No charge was filed within the statute of limitations, if any.

e. No conviction has occurred, at least three years has passed since the

date of arrest, and no active prosecution is occurring.

(2) The person's DNA record is not required to be in the State DNA
Database under some other provision of law, or is not required to be in
the State DNA Database based upon an offense from a different
transaction or occurrence from the one which was the basis for the
person's arrest.

(1) Prior to June 1, 2012, upon the occurrence of one of the events in sub-subdivision d.
or e. of subdivision (1) of subsection (h) of this section, the defendant or the defendant's counsel
shall provide the prosecuting district attorney with a signed request form, promulgated by the
Administrative Office of the Courts, requesting that the defendant's DNA record be expunged
from the DNA Database and that any biological samples in the DNA Databank be destroyed. On
or after June 1, 2012, upon the occurrence of one of the events in sub-subdivision d. or e. of
subdivision (1) of subsection (h) of this section, no request form shall be required and the
prosecuting district attorney shall initiate the procedure provided in subsection (j) of this section.

() Prior to June 1, 2012, within 30 days of the receipt of the form required by subsection
(1) of this section or the occurrence of one of the events in sub-subdivision a., b., or c. of
subdivision (1) of subsection (h) of this section; and on or after June 1, 2012, within 30 days of
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the occurrence of one of the events in subdivision (1) of subsection (h) of this section, the
prosecuting district attorney shall determine if a DNA sample was taken pursuant to this section,
and if so, shall do all of the following:
(1)  Verify and indicate the facts of the qualifying event on a verification
form promulgated by the Administrative Office of the Courts.
(2)  Include the last known address of the defendant, as reflected in the court
files, on the verification form.
(3)  Sign the verification form or, if the defendant was acquitted or the
charges were dismissed by the court, obtain the signature of a judge.
(4)  Transmit the verification form to the Crime Laboratory.

(k) Within 90 days of receipt of the verification form, the Crime Laboratory shall do all

of the following:
(1)  Determine whether the requirement of subdivision (2) of subsection (h)
of this section has been met.
(2)  If the requirement has been met, remove the defendant's DNA record
and samples as required by subsection (h) of this section.
(3) Mail to the defendant, at the address specified in the verification form, a
notice doing either of the following:
a. Documenting expunction of the DNA record and destruction of the
DNA sample.
b. Notifying the defendant that the DNA record and sample do not
qualify for expunction pursuant to subsection (h) of this section.

) The defendant may file a motion with the court to review the denial of the defendant's
request or the failure of either the district attorney or the Crime Laboratory to act within the
prescribed time period.

(m)  Any identification, warrant, probable cause to arrest, or arrest based upon a database
match of the defendant's DNA sample which occurs after the expiration of the statutory periods
prescribed for expunction of the defendant's DNA sample, shall be invalid and inadmissable in
the prosecution of the defendant for any criminal offense.

(n) Notwithstanding subsection (h) of this section, the Crime Laboratory is not required
to destroy or remove an item of physical evidence obtained from a sample if evidence relating to
another person would thereby be destroyed.

(0) The Crime Laboratory shall adopt procedures to comply with this section. (2010-94,
s. 4; 2013-171, s. 9; 2013-360, s. 17.6(f), (j); 2015-181, s. 47; 2015-241, s. 17.3(a);
2018-47, s. 4(n).)

§ 15A-266.4. DNA sample required for DNA analysis upon conviction or finding of not
guilty by reason of insanity.

(a) Unless a DNA sample has previously been obtained by lawful process and a record
stored in the State DNA Database, and that record and sample have not been expunged pursuant
to any provision of law:

(1) A person who is convicted of any of the crimes listed in subsection (b)
of this section or who is found not guilty of any of these crimes by
reason of insanity and committed to a mental health facility in
accordance with G.S. 15A-1321, shall provide a DNA sample upon
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)

intake to jail, prison, or the mental health facility. In addition, every
person convicted of any of these crimes, but who is not sentenced to a
term of confinement, shall provide a DNA sample as a condition of the
sentence.

A person who has been convicted and incarcerated as a result of a
conviction of one or more of the crimes listed in subsection (b) of this
section, or who was found not guilty of any of these crimes by reason of
insanity and committed to a mental health facility in accordance with
G.S. 15A-1321, shall provide a DNA sample before parole or release
from the penal system or before release from the mental health facility.

(b) Crimes covered by this Article include all of the following:

(1)
(2)
(2a)

(2b)
3)
4)
(5)
(6)

All felonies.

G.S. 14-32.1 — Assaults on individuals with a disability.

G.S. 14-33(c)(2) — Assault on a female by a male person at least 18
years of age.

G.S. 14-33(c)(3) — Assault on a child under the age of 12 years.

Former G.S. 14-277.3 — Stalking.

Repealed by Session Laws 2010-94, s. 5, effective February 1, 2011.

All offenses described in G.S. 15A-266.3A.

All offenses described in G.S. 50B-4.1. (1993, c. 401, s. 1; 2001-487,
s. 46; 2003-376, s. 2; 2005-130, s. 2; 2009-58, s. 2; 2010-94, s. 5;
2018-47, s. 4(0); 2022-50, s. 1(a).)

§ 15A-266.5. Tests to be performed on DNA sample.
(a) The tests to be performed on each DNA sample are:

(1

(2)
3)

To analyze and type only the genetic markers that are used for
identification purposes contained in or derived from the DNA.

For law enforcement identification purposes.

For research and administrative purposes, including:

a. Development of a population database when personal identifying
information is removed.

b. To support identification research and protocol development of
forensic DNA analysis methods.

C. For quality control purposes.

d. To assist in the recovery or identification of human remains from mass

disasters or for other humanitarian purposes, including identification
of missing persons.

(b) The DNA record of identification characteristics resulting from the DNA testing shall
be stored and maintained by the Crime Laboratory in the State DNA Database. The DNA sample
itself will be stored and maintained by the Crime Laboratory in the State DNA Databank.

(©) The Crime Laboratory shall report annually to the Joint Legislative Oversight
Committee on Justice and Public Safety, on or before September 1, with information for the
previous fiscal year, which shall include: a summary of the operations and expenditures relating
to the DNA Database and DNA Databank; the number of DNA records from arrestees entered;
the number of DNA records from arrestees that have been expunged; and the number of DNA
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arrestee matches or hits that occurred with an unknown sample, and how many of those have led
to an arrest and conviction; and how many letters notifying defendants that a record and sample
have been expunged, along with the number of days it took to complete the expunction and
notification process, from the date of the receipt of the verification form from the State.

(d) The Department of Justice, in consultation with the Administrative Office of the
Courts and the Conference of District Attorneys, shall study, develop, and recommend an
automated procedure to facilitate the process of expunging DNA samples and records taken
pursuant to G.S. 15A-266.3A, and shall report to the Joint Legislative Commission on
Governmental Operations, the Joint Legislative Oversight Committee on Justice and Public
Safety, and the Courts Commission, on or before February 1, 2011. (1993, c. 401, s. 1;
2010-94, s. 6; 2011-291, s. 2.3; 2013-360, s. 17.6(f); 2015-241,s. 17.2.)

§ 15A-266.5A. Statewide sexual assault examination Kit testing protocol.

(a) Legislative Intent. — The General Assembly finds that deoxyribonucleic acid (DNA)
evidence is a powerful law enforcement tool that can identify unknown suspects, create case
linkages, connect crimes to known perpetrators, and exonerate the innocent. Timely testing is
vital to solve cases, punish offenders, bring justice to victims, and prevent future crimes. It is the
intent of the General Assembly that every sexual assault examination kit reported to law
enforcement in this State be tested and to eliminate the inventory of untested sexual assault
examination kits located statewide. The purpose of this section is to address the manner in which
sexual assault examination kits are processed and the protocol for testing the statewide inventory
of untested sexual assault examination kits identified pursuant to the findings of the statewide
audit completed pursuant to Section 17.7 of S.L. 2017-57.

(b) Definitions. — The following definitions apply in this section:

(1) CODIS — As defined in G.S. 15A-266.2.

(2)  Collecting agency. — Any agency, program, center, or other entity that
collects a sexual assault examination kit.

(3)  Reported sexual assault examination kit. — A sexual assault examination
kit collected from a person who consented to the collection of the sexual
assault examination kit and has consented to participate in the criminal
justice process by reporting the crime to law enforcement.

(4)  State DNA database. — As defined in G.S. 15A-266.2.

(5) Unfounded sexual assault examination kit. — A reported sexual assault
examination kit, whereupon completion of the investigation it was
concluded by the investigating law enforcement agency, based on clear
and convincing evidence, that a crime did not occur.

(6)  Unreported sexual assault examination kit. — A sexual assault
examination kit collected from a person who consented to the collection
of the sexual assault examination kit, but has not consented to
participate in the criminal justice process.

(©) Notification and Submission Requirements for Kits Completed On or After July 1,
2019. — Any collecting agency that collects a sexual assault examination kit completed on or
after July 1, 2019, shall preserve the kit according to guidelines established under
G.S. 15A-268(a2) and notify the appropriate law enforcement agency as soon as practicable, but
no later than 24 hours after the collection occurred. A law enforcement agency notified under
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this subsection shall do all of the following:

(1)

)

3)

Take custody of a sexual assault examination kit from the collecting
agency that collected the kit within seven days of receiving notification.
The law enforcement agency that takes custody of a kit under this
subdivision shall retain and preserve the kit in accordance with the
requirements of G.S. 15A-268.

Submit a reported sexual assault examination kit to the State Crime
Laboratory, or a laboratory approved by the State Crime Laboratory, not
more than 45 days after taking custody of the reported sexual assault
examination kit.

Submit an unreported sexual assault examination kit to the Department
of Public Safety not more than 45 days after taking custody of the
unreported sexual assault examination kit. The Department of Public
Safety shall store any kit it receives under this subdivision pursuant to
the authority set forth in G.S. 143B-601(13).

(d) Notification and Submission Requirements for Kits Completed On or Before January
I, 2018. — Any law enforcement agency that possesses a sexual assault examination kit
completed on or before January 1, 2018, shall do the following:

(1

2)

3)

Establish a review team that may consist of prosecutors, active or retired
law enforcement officers, sexual assault nurse examiners, victim
advocacy groups, and representatives from a forensic laboratory. The
review team required under this subdivision shall be established as soon
as practicable, but no later than three months after the effective date of
this section.

Utilize the review team established under subdivision (1) of this
subsection to survey the law enforcement agency's entire untested
sexual assault examination kit inventory and conduct a case review to
determine each sexual assault examination kit's testing priority. The
survey and review required under this subdivision shall be completed as
soon as practicable, but no later than six months after the effective date
of this section. The review required under this subdivision shall consider
each of the following factors in determining the submission priority of a
sexual assault examination kit:

a. Investigative and evidentiary value for the individual case.

b. CODIS potential to link profiles and identify possible serial offenders.
C. Potential for victim participation in the investigation and prosecution.
d Potential value for admission as evidence under Rule 404(b) of the

North Carolina Rules of Evidence.

e. Age and health of victim.
f. Potential for exculpatory value for a convicted person.
g. Any other factor the review team deems to be relevant.

Upon determination by the review team that a sexual assault
examination kit is of priority status and not subject to subsection (e) of
this section, the law enforcement agency shall notify the State Crime
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Laboratory, or a laboratory approved by the State Crime Laboratory, of
the sexual assault examination kit and submit a request for testing of the
sexual assault examination kit. The law enforcement agency shall
continue the process set forth in subdivisions (2) and (3) of this
subsection until all untested sexual assault examination kits eligible for
submission within its inventory have been submitted for testing. The
following untested sexual assault examinations kits are not eligible for
submission for testing under this subdivision:

a. Unreported sexual assault examination kits. Unreported sexual assault
examination kits shall be sent within 45 days of the review required
under subdivision (2) of this subsection to the Department of Public of
Safety for storage pursuant to the authority set forth in
G.S. 143B-601(13).

b. Sexual assault examination kits that have been confirmed as
unfounded sexual assault examination kits after a comprehensive case
review by the law enforcement agency and complete review by the
review team established under subdivision (1) of this subsection. The
law enforcement agency shall track within the agency the number of
sexual assault examination kits which are concluded to be unfounded
along with a brief summary indicating the information and evidence
supporting the determination of an unfounded sexual assault
examination kit. If the law enforcement agency receives any
information or evidence that creates investigative or evidentiary value
for testing the unfounded sexual assault examination kit, the law
enforcement agency shall send the unfounded sexual assault
examination kit to the State Crime Laboratory, or a laboratory
approved by the State Crime Laboratory, as soon as practicable.

C. Sexual assault examination kits in which (i) a criminal prosecution has
resulted in conviction, (ii) the convicted person does not seek DNA
testing, and (ii1) the convicted person's DNA profile is already in
CODIS.

(e) Submission Requirements for Other Kits. — Sexual assault examination kits that are
not subject to the requirements of subsections (c) or (d) of this section shall be submitted to the
State Crime Laboratory, or a laboratory approved by the State Crime Laboratory, as soon as
practicable.

§)) Testing Requirements for Accepted Kits. — As soon as practicable after receiving a
written request for testing of a sexual assault examination kit subject to subsection (d) of this
section, the State Crime Laboratory, or a laboratory approved by the State Crime Laboratory,
shall notify the submitting law enforcement agency of the request's approval and provide
shipment instructions for the sexual assault examination kit. The State Crime Laboratory, or a
laboratory approved by the State Crime Laboratory, shall pursue DNA analysis of any sexual
assault examination kit accepted from a law enforcement agency under this section to develop
DNA profiles that are eligible for entry into CODIS and the State DNA Database pursuant to
G.S. 15A-266.5 and G.S. 15A-266.7. The State CODIS System Administrator, or the
Administrator's designee, shall enter a DNA profile developed under this subsection into the
CODIS database pursuant to G.S. 15A-266.8 and into the State DNA Database, provided that the
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testing of the sexual assault examination kit resulted in an eligible DNA profile.

(2) Lack of Compliance. — Lack of compliance with the requirements set forth in this
section shall not result in any of the following:

(1)  Constituting grounds upon which a person may challenge in any
hearing, trial, or other court proceeding the validity of DNA evidence in
any criminal or civil proceeding.

(2)  Justification for the exclusion of evidence generated from a sexual
assault examination Kkit.

(3)  Providing a person who is accused or convicted of committing a crime
against a victim a basis to request that the person's case be dismissed or
conviction set aside, or providing a cause of action or civil claim.

(h) Sexual Assault Response and Training. — The Department of Justice, the North
Carolina Coalition Against Sexual Assault, the North Carolina Victims Assistance Network, and
the Conference of District Attorneys shall jointly develop and provide response and training
programs to law enforcement and their sexual assault examination kit review teams regarding

sexual assault investigations, including victim interactions and kit collection, storage, tracking,
and testing. (2019-221,s. 2.)

§ 15A-266.6. Procedures for obtaining DNA sample for analysis; refusal to provide sample.

(a) Each DNA sample provided pursuant to G.S. 15A-266.4 from persons who are
incarcerated shall be obtained at the place of incarceration. DNA samples from persons who are
not sentenced to a term of confinement shall be obtained immediately following sentencing. The
sentencing court shall order any person not sentenced to a term of confinement, who has not
previously provided a DNA sample pursuant to any provision of law requiring a sample and
whose DNA record and sample have not been expunged pursuant to law, to report immediately
following sentencing to the location designated by the sheriff. If the sample cannot be taken
immediately, the sheriff shall inform the court of the date, time, and location at which the sample
shall be taken, and the court shall enter that date, time, and location into its order. A copy of the
court order indicating the date, time, and location the person is to appear to have a sample taken
shall be given to the sheriff. If a person not sentenced to a term of confinement fails to appear
immediately following sentencing or at the date, time, and location designated in the court order,
the sheriff shall inform the court of the failure to appear and the court may issue an order to show
cause pursuant to G.S. 5A-15 and may issue an order for arrest pursuant to G.S. 5A-16. The
defendant shall continue to be subject to the court's order to provide a DNA sample until such
time as his or her DNA sample is analyzed and a record is successfully entered into the State
DNA Database.

(b) If, for any reason, the defendant provides a DNA blood sample instead of a cheek
swab, only a correctional health nurse technician, physician, registered professional nurse,
licensed practical nurse, laboratory technician, phlebotomist, or other health care worker with
phlebotomy training shall draw the DNA blood sample to be submitted for analysis. No civil
liability shall attach to any person authorized to draw blood by this section as a result of drawing
blood from any person if the blood was drawn according to recognized medical procedures. No
person shall be relieved from liability for negligence in obtaining a DNA sample by any method.

(©) The Crime Laboratory shall provide the materials, supplies, and postage prepaid
envelopes necessary to obtain a DNA sample from a person required to provide a DNA sample
pursuant to this Article and to forward the DNA sample to the appropriate laboratory for DNA
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analysis and testing. Any DNA sample obtained pursuant to this Article, other than a DNA
sample obtained from a person who is incarcerated, shall be taken using the materials and
supplies provided by the Crime Laboratory. (1993, c. 401, s. 1; 2003-376, s. 3; 2010-94, s.
7; 2013-360, s. 17.6(f).)

§ 15A-266.7. Procedures for conducting DNA analysis of DNA sample.
(a) The Crime Laboratory shall:

(1)  Adopt procedures to be used in the collection, security, submission,
identification, analysis, and storage of DNA samples and typing results
of DNA samples submitted under this Article. These procedures shall
also include quality assurance guidelines to insure that DNA
identification records meet audit standards for laboratories which submit
DNA records to the State DNA Database.

(2)  Adopt Quality Assurance Guidelines for DNA Testing Laboratories and
DNA Databasing Laboratories that meet or exceed the quality assurance
guidelines established for such laboratories by the CODIS unit of the
Federal Bureau of Investigation.

(3)  Notify the office of the district attorney for all CODIS matches.

(b) DNA samples shall be securely stored in the State DNA Databank. The typing results
shall be securely stored in the State DNA Database.

(c) Records of testing shall be retained on file at the Crime Laboratory. (1993, c. 401,
s. 1;2010-94, s. 8; 2013-360, s. 17.6(f); 2023-74, s. 3(a).)

§ 15A-266.8. DNA database exchange.

(a) It shall be the duty of the Crime Laboratory to receive DNA samples, to store, to
analyze or to contract out the DNA typing analysis to a qualified DNA laboratory that meets the
guidelines as established by the Crime Laboratory, classify, and file the DNA record of
identification characteristic profiles of DNA samples submitted pursuant to this Article and to
make such information available as provided in this section. The Crime Laboratory may contract
out DNA typing analysis to a qualified DNA laboratory that meets guidelines as established by
the Crime Laboratory. The results of the DNA profile of individuals in the State Database shall
be made available to local, State, or federal law enforcement agencies, approved crime
laboratories which serve these agencies, or the district attorney's office upon written or electronic
request and in furtherance of an official investigation of a criminal offense. These records shall
also be available upon receipt of a valid court order directing the Crime Laboratory to release
these results to appropriate parties not listed above, when the court order is signed by a superior
court judge after a hearing. The Crime Laboratory shall maintain a file of such court orders.

(b) The Crime Laboratory shall adopt rules governing the methods of obtaining
information from the State Database and CODIS and procedures for verification of the identity
and authority of the requester.

(c) The Crime Laboratory shall create a separate population database comprised of DNA
samples obtained under this Article, after all personal identification is removed. Nothing shall
prohibit the Crime Laboratory from sharing or disseminating population databases with other
law enforcement agencies, crime laboratories that serve them, or other third parties the Crime
Laboratory deems necessary to assist the Crime Laboratory with statistical analysis of the Crime
Laboratory's population databases. The population database may be made available to and
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searched by other agencies participating in the CODIS system.
(d) A law enforcement agency that receives an actionable CODIS hit on a submitted
DNA sample shall provide electronic notice to the State Crime Laboratory as follows:
(1)  Detailing any arrest of a person made in connection with the CODIS hit,
no later than 15 days after the arrest.
(2)  Detailing any conviction of a person resulting from the CODIS hit, no
later than 15 days from the date of conviction. (1993, c. 401, s. 1;
2010-94, s. 9; 2013-360, s. 17.6(f); 2019-221, s. 3.)

§ 15A-266.9. Cancellation of authority to exchange DNA records.

The Crime Laboratory is authorized to revoke the right of a forensic DNA laboratory within
the State to exchange DNA identification records with federal, State, or local criminal justice
agencies if the required control and privacy standards specified by the Crime Laboratory for the

State DNA Database are not met by these agencies. (1993, c. 401, s. 1; 2013-360, s. 17.6(f).)
§ 15A-266.10: Repealed by Session Laws 2001-282, s. 3.

§ 15A-266.11. Unauthorized uses of DNA Databank; penalties.

(a) Any person who has possession of, or access to, individually identifiable DNA
information contained in the State DNA Database or Databank and who willfully discloses it in
any manner to any person or agency not entitled to receive it is guilty of a Class H felony.

(b) Any person who, without authorization, willfully obtains individually identifiable
DNA information from the State DNA Database or Databank is guilty of a Class H felony.
(1993, c. 401, s. 1; 1994, Ex. Sess., c. 14, s. 15; 2010-94, s. 10.)

§ 15A-266.12. Confidentiality of records.

(a) All DNA profiles and samples submitted to the Crime Laboratory pursuant to this
Article shall be treated as confidential and shall not be disclosed to or shared with any person or
agency except as provided in G.S. 15A-266.8.

(b) Only DNA records and samples that directly relate to the identification of individuals
shall be collected and stored. These records and samples shall solely be used as a part of the
criminal justice system for the purpose of facilitating the personal identification of the
perpetrator of a criminal offense; provided that in appropriate circumstances such records may
be used to identify potential victims of mass disasters or missing persons.

(c) DNA records and DNA samples submitted to the Crime Laboratory pursuant to this
Article are not a public record as defined by G.S. 132-1.

(d) In the case of a criminal proceeding, requests to access a person's DNA record shall
be in accordance with the rules for criminal discovery as defined in G.S. 15A-902. The Crime
Laboratory shall not be required to provide the State DNA Database for criminal discovery
purposes.

(e) DNA records and DNA samples submitted to the Crime Laboratory may only be
released for the following authorized purposes:

(1)  For law enforcement identification purposes, including the identification
of human remains, to federal, State, or local criminal justice agencies.

(2)  For criminal defense and appeal purposes, to a defendant who shall have
access to samples and analyses performed in connection with the case in
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which such defendant is charged or was convicted.

(3) If personally identifiable information is removed to local, State, or
federal law enforcement agencies for forensic validation studies,
forensic protocol development or quality control purposes, and for
establishment or maintenance of a population statistics database.

® In order to maintain the computer system security of the Crime Laboratory DNA
database program, the computer software and database structures used by the Crime Laboratory

to implement this Article are confidential. (1993, c. 401, s. 1; 2003-376, s. 4; 2010-94, s.
11; 2013-360, s. 17.6(f).)

§ 15A-267. Access to DNA samples from crime scene.

(a) A criminal defendant shall have access before trial to the following:

(1)  Any DNA analyses performed in connection with the case in which the
defendant is charged.

(2)  Any biological material, that has not been DNA tested, that was
collected from the crime scene, the defendant's residence, or the
defendant's property.

(3) A complete inventory of all physical evidence collected in connection
with the investigation.

(b) Access as provided for in subsection (a) of this section shall be governed by G.S.
15A-902 and G.S. 15A-952.

() Upon a defendant's motion made before trial in accordance with G.S. 15A-952, the
court shall order the Crime Laboratory or any approved vendor that meets Crime Laboratory
contracting standards to perform DNA testing and, if the data meets NDIS criteria, order the
Crime Laboratory to search and/or upload to CODIS any profiles obtained from the testing upon
a showing of all of the following:

(1)  That the biological material is relevant to the investigation.

(2)  That the biological material was not previously DNA tested or that more
accurate testing procedures are now available that were not available at
the time of previous testing and there is a reasonable possibility that the
result would have been different.

(3)  That the testing is material to the defendant's defense.

(d) The defendant shall be responsible for bearing the cost of any further testing and
comparison of the biological materials, including any costs associated with the testing and
comparison by the Crime Laboratory in accordance with this section, unless the court has
determined the defendant is indigent, in which event the State shall bear the costs. (2001-282,
s. 4; 2007-539, s. 1; 2009-203, s. 3; 2013-360, s. 17.6(f).)

§ 15A-268. Preservation of biological evidence.

(a) As used in this section, the term "biological evidence" includes the contents of a
sexual assault examination kit or any item that contains blood, semen, hair, saliva, skin tissue,
fingerprints, or other identifiable human biological material that may reasonably be used to
incriminate or exculpate any person in the criminal investigation, whether that material is
catalogued separately on a slide or swab, in a test tube, or some other similar method, or is
present on clothing, ligatures, bedding, other household materials, drinking cups, cigarettes, or
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any other item of evidence.

(al) Notwithstanding any other provision of law and subject to subsection (b) of this
section, a custodial agency shall preserve any physical evidence, regardless of the date of
collection, that is reasonably likely to contain any biological evidence collected in the course of
a criminal investigation or prosecution. Evidence shall be preserved in a manner reasonably
calculated to prevent contamination or degradation of any biological evidence that might be
present, subject to a continuous chain of custody, and securely retained with sufficient official
documentation to locate the evidence.

(a2)  The Crime Laboratory shall promulgate and publish minimum guidelines that meet
the requirements for retention and preservation of biological evidence under subsection (al) of
this section. Guidelines shall be published no later than January 1, 2010, and shall be reviewed
and updated biennially thereafter. Law enforcement agencies and the Conference of Clerks of
Superior Court shall ensure the guidelines are distributed to all employees with responsibility for
maintaining custody of evidence.

(a3)  When physical evidence is offered or admitted into evidence in a criminal proceeding
of the General Court of Justice, the presiding judge shall inquire of the State and defendant as to
the identity of the collecting agency of the evidence and whether the evidence in question is
reasonably likely to contain biological evidence and if that biological evidence is relevant to
establishing the identity of the perpetrator in the case. If either party asserts that the evidence in
question may have biological evidentiary value, and the court so finds, the court shall instruct
that the evidence be so designated in the court's records and that the evidence be preserved
pursuant to the requirements of this section.

(a4) If evidence has been designated by the court as biological evidence pursuant to
subsection (a3) of this section, the clerk of superior court that takes custody of evidence pursuant
to the rules of practice and procedure for the superior and district courts as adopted by the
Supreme Court pursuant to G.S. 7A-34 shall preserve such evidence consistent with subsection
(al) of this section. Upon conclusion of the clerk's role as custodian, as provided in the
applicable rules of practice, the clerk shall return such evidence to the collecting agency, as
determined in subsection (a3) of this section, in a manner that ensures the chain of custody is
maintained and documented.

(a5) The duty to preserve may not be waived knowingly and voluntarily by a defendant,
without a court hearing, which may include any other hearing associated with the disposition of
the case.

(a6)  The evidence described by subsection (al) of this section shall be preserved for the
following period:

(1)  For conviction resulting in a sentence of death, until execution.

(2)  For conviction resulting in a sentence of life without parole, until the
death of the convicted person.

(3) For conviction of any homicide, sex offense, assault, kidnapping,
burglary, robbery, arson or burning, for which a Class B1-E felony
punishment is imposed, the evidence shall be preserved during the
period of incarceration and mandatory supervised release, including sex
offender registration pursuant to Article 27A of Chapter 14 of the
General Statutes, except in cases where the person convicted entered
and was convicted on a plea of guilty, in which case the evidence shall
be preserved for the earlier of three years from the date of conviction or
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)

(6)

until released.

Biological evidence collected as part of a criminal investigation of any
homicide or rape, in which no charges are filed, shall be preserved for
the period of time that the crime remains unsolved.

A custodial agency in custody of biological evidence unrelated to a
criminal investigation or prosecution referenced by subdivision (1), (2),
(3), or (4) of this subsection may dispose of the evidence in accordance
with the rules of the agency.

Notwithstanding the retention requirements in subdivisions (1) through
(5) of this subsection, at any time after collection and prior to or at the
time of disposition of the case at the trial court level, if the evidence
collected as part of the criminal investigation is of a size, bulk, or
physical character as to render retention impracticable or should be
returned to its rightful owner, the State may petition the court for
retention of samples of the biological evidence in lieu of the actual
physical evidence. After giving any defendant charged in connection
with the case an opportunity to be heard, the court may order that the
collecting agency take reasonable measures to remove or preserve for
retention portions of evidence likely to contain biological evidence
related to the offense through cuttings, swabs, or other means consistent
with Crime Laboratory minimum guidelines in a quantity sufficient to
permit DNA testing before returning or disposing of the evidence.

(a7) Upon written request by the defendant, the custodial agency shall prepare an
inventory of biological evidence relevant to the defendant's case that is in the custodial agency's
custody. If the evidence was destroyed through court order or other written directive, the
custodial agency shall provide the defendant with a copy of the court order or written directive.

(b) The custodial agency required to preserve evidence pursuant to subsection (al) of this
section may dispose of the evidence prior to the expiration of the period of time described in
subsection (a6) of this section if all of the following conditions are met:

(1

(1a)
2)

The custodial agency sent notice of its intent to dispose of the evidence
to the district attorney in the county in which the conviction was
obtained.

The custodial agency has determined that it has no duty to preserve the
evidence under G.S. 15A-1471.

The district attorney gave to each of the following persons written
notification of the intent of the custodial agency to dispose of the
evidence: any defendant convicted of a felony who is currently
incarcerated in connection with the case, the defendant's counsel of
record for that case, and the Office of Indigent Defense Services. The
notice shall be consistent with the provisions of this section, and the
district attorney shall send a copy of the notice to the custodial agency.
Delivery of written notification from the district attorney to the
defendant was effectuated by the district attorney transmitting the
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written notification to the superintendent of the correctional facility

where the defendant was assigned at the time and the superintendent's

personal delivery of the written notification to the defendant.

Certification of delivery by the superintendent to the defendant in

accordance with this subdivision was in accordance with subsection (c)

of this section.

(3) The written notification from the district attorney specified the

following:

a. That the custodial agency would destroy the evidence collected in
connection with the case unless the custodial agency received a written
request that the evidence not be destroyed.

b. The address of the custodial agency where the written request was to
be sent.
C. That the written request from the defendant, or his or her

representative, must be received by the custodial agency within 90
days of the date of receipt by the defendant of the district attorney's
written notification.

d. That the written request must ask that the evidence not be destroyed or
disposed of for one of the following reasons:

1. The case is currently on appeal.

2. The case is currently in postconviction proceedings.

3. The defendant will file a motion for DNA testing pursuant to
G.S. 15A-269 within 180 days of the postmark of the
defendant's response to the district attorney's written
notification of the custodial agency's intent to dispose of the
evidence, unless a request for extension is requested by the
defendant and agreed to by the custodial agency.

4. The case has been referred to the North Carolina Innocence
Inquiry Commission pursuant to Article 92 of Chapter 15A of
the General Statutes.

(4)  The custodial agency did not receive a written request in compliance
with the conditions set forth in sub-subdivision (3)d. of this subsection
within 90 days of the date of receipt by the defendant of the district
attorney's written notification.

() Upon receiving a written notification from a district attorney in accordance with
subdivision (b)(3) of this section, the superintendent shall personally deliver the written
notification to the defendant. Upon effectuating personal delivery on the defendant, the
superintendent shall sign a sworn written certification that the written notification had been
delivered to the defendant in compliance with this subsection indicating the date the delivery was
made. The superintendent's certification shall be sent by the superintendent to the custodial
agency that intends to dispose of the sample of evidence. The custodial agency may rely on the
superintendent's certification as evidence of the date of receipt by the defendant of the district
attorney's written notification.

(d) After a hearing held in response to a defendant's written request that the evidence not
be destroyed in response to notice pursuant to subsection (b) of this section, the court may enter
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an order authorizing the custodial agency to dispose of the evidence if the court determines by
the preponderance of the evidence that the evidence:

(1)  Has no significant value for biological analysis and should be returned
to its rightful owner, destroyed, used for training purposes, or otherwise
disposed of as provided by law; or

(2)  Repealed by Session Laws 2009-203, s. 4, effective December 1, 2009.

(3)  May have value for biological analysis but is of a size, bulk, or physical
character as to render retention impracticable or should be returned to its
rightful owner.

(e) The court order allowing the disposition of the evidence pursuant to subdivision
(d)(3) of this section shall require the custodial agency to return such evidence to the collecting
agency. The collecting agency shall take reasonable measures to remove or preserve portions of
evidence likely to contain biological evidence related to the offense through cuttings, swabs, or
other means consistent with Crime Laboratory minimum guidelines in a quantity sufficient to
permit DNA testing before returning or disposing of the evidence. The court may provide the
defendant an opportunity to take reasonable measures to preserve the evidence.

63) An order regarding the disposition of evidence pursuant to this section shall be a final
and appealable order. The defendant shall have 30 days from the entry of the order to file notice
of appeal. The custodial agency shall not dispose of the evidence while the appeal is pending.

(2) If an entity is asked to produce evidence that is required to be preserved under the
provisions of this section and cannot produce the evidence, the chief evidence custodian of the
custodial agency shall provide an affidavit in which he or she describes, under penalty of perjury,
the efforts taken to locate the evidence and affirms that the evidence could not be located. If the
evidence that is required to be preserved pursuant to this section has been destroyed, the court
may conduct a hearing to determine whether obstruction of justice and contempt proceedings are
in order. If the court finds the destruction violated the defendant's due process rights, the court
shall order an appropriate remedy, which may include dismissal of charges.

(h) All records documenting the possession, control, storage, and destruction of evidence
related to a criminal investigation or prosecution of an offense referenced in subdivision (1), (2),
(3), or (4) of subsection (a6) of this section shall be retained.

(1) Whoever knowingly and intentionally destroys, alters, conceals, or tampers with
evidence that is required to be preserved under this section, with the intent to impair the integrity
of that evidence, prevent that evidence from being subjected to DNA testing, or prevent
production or use of that evidence in an official proceeding, shall be punished as follows:

(1) If the evidence is for a noncapital crime, then a violation of this
subsection is a Class I felony.

(2)  If the evidence is for a crime of first degree murder, then a violation of
this subsection is a Class H felony. (2001-282, s. 4.; 2007-539, s. 2;
2009-203, s. 4; 2009-570, s. 30(a), (b); 2012-7, ss. 1-3; 2013-360, s.
17.6(f); 2015-247, ss. 10(a), (b).)

§ 15A-269. Request for postconviction DNA testing.

(a) A defendant may make a motion before the trial court that entered the judgment of
conviction against the defendant for performance of DNA testing and, if testing complies with
FBI requirements and the data meets NDIS criteria, profiles obtained from the testing shall be
searched and/or uploaded to CODIS if the biological evidence meets all of the following
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conditions:

(1)  Is material to the defendant's defense.

(2) Is related to the investigation or prosecution that resulted in the
judgment.

(3)  Meets either of the following conditions:

a. It was not DNA tested previously.

b. It was tested previously, but the requested DNA test would provide
results that are significantly more accurate and probative of the
identity of the perpetrator or accomplice or have a reasonable
probability of contradicting prior test results.

(b) The court shall grant the motion for DNA testing and, if testing complies with FBI
requirements, the run of any profiles obtained from the testing, upon its determination that:

(1)  The conditions set forth in subdivisions (1), (2), and (3) of subsection
(a) of this section have been met;

(2)  Ifthe DNA testing being requested had been conducted on the evidence,
there exists a reasonable probability that the verdict would have been
more favorable to the defendant; and

(3)  The defendant has signed a sworn affidavit of innocence.

(bl) If the court orders DNA testing, such testing shall be conducted by a Crime
Laboratory-approved testing facility, mutually agreed upon by the petitioner and the State and
approved by the court. If the parties cannot agree, the court shall designate the testing facility
and provide the parties with reasonable opportunity to be heard on the issue.

(©) In accordance with rules adopted by the Office of Indigent Defense Services, the
court shall appoint counsel for the person who brings a motion under this section if that person is
indigent. If the petitioner has filed pro se, the court shall appoint counsel for the petitioner in
accordance with rules adopted by the Office of Indigent Defense Services upon a showing that
the DNA testing may be material to the petitioner's claim of wrongful conviction.

(d) The defendant shall be responsible for bearing the cost of any DNA testing ordered
under this section unless the court determines the defendant is indigent, in which event the State
shall bear the costs.

(e) DNA testing ordered by the court pursuant to this section shall be done as soon as
practicable. However, if the court finds that a miscarriage of justice will otherwise occur and that
DNA testing is necessary in the interests of justice, the court shall order a delay of the
proceedings or execution of the sentence pending the DNA testing.

§)) Upon receipt of a motion for postconviction DNA testing, the custodial agency shall
inventory the evidence pertaining to that case and provide the inventory list, as well as any
documents, notes, logs, or reports relating to the items of physical evidence, to the prosecution,
the petitioner, and the court.

(2) Upon receipt of a motion for postconviction DNA testing, the State shall, upon
request, reactivate any victim services for the victim of the crime being investigated during the
reinvestigation of the case and pendency of the proceedings.

(h) Nothing in this Article shall prohibit a convicted person and the State from
consenting to and conducting postconviction DNA testing by agreement of the parties, without
filing a motion for postconviction testing under this Article. (2001-282, s. 4; 2007-539, s. 3;
2009-203, s. 5; 2011-326, s. 12(d); 2013-360, s. 17.6(k).)
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§ 15A-270. Post-test procedures.

(a) Notwithstanding any other provision of law, upon receiving the results of the DNA
testing conducted under G.S. 15A-269, the court shall conduct a hearing to evaluate the results
and to determine if the results are unfavorable or favorable to the defendant.

(b) If the results of DNA testing conducted under this section are unfavorable to the
defendant, the court shall dismiss the motion and, in the case of a defendant who is not indigent,
shall assess the defendant for the cost of the testing.

() If the results of DNA testing conducted under this section are favorable to the
defendant, the court shall enter any order that serves the interests of justice, including an order
that does any of the following:

(1)  Vacates and sets aside the judgment.

(2)  Discharges the defendant, if the defendant is in custody.
(3)  Resentences the defendant.

(4)  Grants a new trial. (2001-282, s. 4.)

§ 15A-270.1. Right to appeal denial of defendant's motion for DNA testing.
The defendant may appeal an order denying the defendant's motion for DNA testing under
this Article, including by an interlocutory appeal. The court shall appoint counsel in accordance

with rules adopted by the Office of Indigent Defense Services upon a finding of indigency.
(2007-539, s. 4; 2009-203, s. 6; 2011-326, s. 12(e).)

Article 14.
Nontestimonial Identification.

§ 15A-271. Authority to issue order.

A nontestimonial identification order authorized by this Article may be issued by any judge
upon request of a prosecutor. As used in this Article, "nontestimonial identification" means
identification by fingerprints, palm prints, footprints, measurements, blood specimens, urine
specimens, saliva samples, hair samples, or other reasonable physical examination, handwriting
exemplars, voice samples, photographs, and lineups or similar identification procedures
requiring the presence of a suspect. (1973, c. 1286, s. 1; 1975, c. 166, s. 27.)

§ 15A-272. Time of application; additional investigative procedures not precluded.

A request for a nontestimonial identification order may be made prior to the arrest of a
suspect or after arrest and prior to trial. Nothing in this Article shall preclude such additional
investigative procedures as are otherwise permitted by law. (1973, c. 1286, s. 1.)

§ 15A-273. Basis for order.
An order may issue only on an affidavit or affidavits sworn to before the judge and
establishing the following grounds for the order:
(1) That there is probable cause to believe that a felony offense, or a Class Al or
Class 1 misdemeanor offense has been committed;
(2) That there are reasonable grounds to suspect that the person named or
described in the affidavit committed the offense; and
3) That the results of specific nontestimonial identification procedures will be of
material aid in determining whether the person named in the affidavit
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committed the offense. (1973, c. 1286, s. 1; 1997-80, s. 14.)

§ 15A-274. Issuance of order.

Upon a showing that the grounds specified in G.S. 15A-273 exist, the judge may issue an
order requiring the person named or described with reasonable certainty in the affidavit to appear
at a designated time and place and to submit to designated nontestimonial identification
procedures. Unless the nature of the evidence sought makes it likely that delay will adversely
affect its probative value, or when it appears likely that the person named in the order may
destroy, alter, or modify the evidence sought or may not appear, the order must be served at least

72 hours before the time designated for the nontestimonial identification procedure. (1973, c.
1286, s. 1; 1977, c. 832,s. 1))

§ 15A-275. Modification of order.
At the request of a person ordered to appear, the judge may modify the order with respect to
time and place of appearance whenever it appears reasonable under the circumstances to do so.

(1973, c. 1286, s. 1.)

§ 15A-276. Failure to appear.
Any person who fails without adequate excuse to obey an order to appear served upon him
pursuant to this Article may be held in contempt of the court which issued the order. (1973, c.

1286, s. 1.)

§ 15A-277. Service of order.

An order to appear pursuant to this Article may be served by a law-enforcement officer. The
order must be served upon the person named or described in the affidavit by delivery of a copy
to him personally. The order must be served at least 72 hours in advance of the time of
compliance, unless the judge issuing the order has determined, in accordance with G.S. 15A-274,
that delay will adversely affect the probative value of the evidence sought or when it appears
likely that the person named in the order may destroy, alter, or modify the evidence sought, or

may not appear. (1973, c. 1286, s. 1; 1977, c. 832, s. 2.)

§ 15A-278. Contents of order.
An order to appear must be signed by the judge and must state:

(1) That the presence of the person named or described in the affidavit is required
for the purpose of permitting nontestimonial identification procedures in order
to aid in the investigation of the offense specified therein;

(2) The time and place of the required appearance;

3) The nontestimonial identification procedures to be conducted, the methods to
be used, and the approximate length of time such procedures will require;

(4) The grounds to suspect that the person named or described in the affidavit
committed the offense specified therein;

(%) That the person is entitled to be represented by counsel at the procedure, and
to the appointment of counsel if he cannot afford to retain one;

(6) That the person will not be subjected to any interrogation or asked to make
any statement during the period of his appearance except that required for
voice identification;

(7) That the person may request the judge to make a reasonable modification of
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the order with respect to time and place of appearance, including a request to
have any nontestimonial identification procedure other than a lineup
conducted at his place of residence; and

(8) That the person, if he fails to appear, may be held in contempt of court.
(1973, c. 1286, s. 1.)

§ 15A-279. Implementation of order.

(a) Nontestimonial identification procedures may be conducted by any law-enforcement
officer or other person designated by the judge issuing the order. The extraction of any bodily
fluid must be conducted by a qualified member of the health professions and the judge may
require medical supervision for any other test ordered pursuant to this Article when he considers
such supervision necessary.

(b) In conducting authorized identification procedures, no unreasonable or unnecessary
force may be used.

(c) No person who appears under an order of appearance issued under this Article may
be detained longer than is reasonably necessary to conduct the specified nontestimonial
identification procedures, and in no event for longer than six hours, unless he is arrested for an
offense.

(d) Any such person is entitled to have counsel present and must be advised prior to
being subjected to any nontestimonial identification procedures of his right to have counsel
present during any nontestimonial identification procedure and to the appointment of counsel if
he cannot afford to retain counsel. Appointment of counsel shall be in accordance with rules
adopted by the Office of Indigent Defense Services. No statement made during nontestimonial
identification procedures by the subject of the procedures shall be admissible in any criminal
proceeding against him, unless his counsel was present at the time the statement was made.

(e) Any person who resists compliance with the authorized nontestimonial identification
procedures may be held in contempt of the court which issued the order pursuant to the
provisions of G.S. 5A-12(a) and G.S. 5A-21(b).

® A nontestimonial identification order may not be issued against a person previously
subject to a nontestimonial identification order unless it is based on different evidence which was
not reasonably available when the previous order was issued.

(2) Resisting compliance with a nontestimonial identification order is not itself grounds
for finding probable cause to arrest the suspect, but it may be considered with other evidence in
making the determination whether probable cause exists. (1973, c. 1286, s. 1; 1977, c. 711, s.
20; 2000-144, s. 28.)

§ 15A-280. Return.

Within 90 days after the nontestimonial identification procedure, a return must be made to
the judge who issued the order or to a judge designated in the order setting forth an inventory of
the products of the nontestimonial identification procedures obtained from the person named in
the affidavit. If, at the time of the return, probable cause does not exist to believe that the person
has committed the offense named in the affidavit or any other offense, the person named in the
affidavit is entitled to move that the authorized judge issue an order directing that the products
and reports of the nontestimonial identification procedures, and all copies thereof, be destroyed.
The motion must, except for good cause shown, be granted. (1973, c. 1286, s. 1.)
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§ 15A-281. Nontestimonial identification order at request of defendant.

A person arrested for or charged with a felony offense, or a Class A1 or Class 1 misdemeanor
offense may request that nontestimonial identification procedures be conducted upon himself. If
it appears that the results of specific nontestimonial identification procedures will be of material
aid in determining whether the defendant committed the offense, the judge to whom the request
was directed must order the State to conduct the identification procedures. (1973, c. 1286, s. 1;
1997-80, s. 15.)

§ 15A-282. Copy of results to person involved.
A person who has been the subject of nontestimonial identification procedures or his attorney
must be provided with a copy of any reports of test results as soon as the reports are available.

(1973, c. 1286, s. 1.)
§§ 15A-283 through 15A-284.49 Reserved for future codification purposes.

Article 14A.
Eyewitness Identification Reform Act.

§ 15A-284.50. Short title.
This Article shall be called the "Eyewitness Identification Reform Act." (2007-421, s. 1.)

§ 15A-284.51. Purpose.
The purpose of this Article is to help solve crime, convict the guilty, and exonerate the
innocent in criminal proceedings by improving procedures for eyewitness identification of

suspects. (2007-421,s. 1.)

§ 15A-284.52. Eyewitness identification reform.
(a) Definitions. — The following definitions apply in this Article:

(1)  Eyewitness. — A person, including a law enforcement officer, whose
identification by sight of another person may be relevant in a criminal
proceeding.

(2)  Filler. — A person or a photograph of a person who is not suspected of
an offense and is included in a lineup.

(3) Independent administrator. — A lineup administrator who is not
participating in the investigation of the criminal offense and is unaware
of which person in the lineup is the suspect.

(4)  Lineup. — A photo lineup or live lineup.

(5) Lineup administrator. — The person who conducts a lineup.

(6)  Live lineup. — A procedure in which a group of people is displayed to an
eyewitness for the purpose of determining if the eyewitness is able to
identify the perpetrator of a crime.

(7)  Photo lineup. — A procedure in which an array of photographs is
displayed to an eyewitness for the purpose of determining if the
eyewitness is able to identify the perpetrator of a crime.

(8)  Show-up. — A procedure in which an eyewitness is presented with a
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single live suspect for the purpose of determining whether the
eyewitness is able to identify the perpetrator of a crime.
(b) Eyewitness Identification Procedures. — Lineups conducted by State, county, and
other local law enforcement officers shall meet all of the following requirements:

(1) A lineup shall be conducted by an independent administrator or by an
alternative method as provided by subsection (c) of this section.

(2)  Individuals or photos shall be presented to witnesses sequentially, with
each individual or photo presented to the witness separately, in a
previously determined order, and removed after it is viewed before the
next individual or photo is presented.

(3)  Before a lineup, the eyewitness shall be instructed that:

a. The perpetrator might or might not be presented in the lineup,

b. The lineup administrator does not know the suspect's identity,

c. The eyewitness should not feel compelled to make an identification,

d. It is as important to exclude innocent persons as it is to identify the

perpetrator, and
e. The investigation will continue whether or not an identification is
made.
The eyewitness shall acknowledge the receipt of the instructions in
writing. If the eyewitness refuses to sign, the lineup administrator shall
note the refusal of the eyewitness to sign the acknowledgement and
shall also sign the acknowledgement.

(4) In a photo lineup, the photograph of the suspect shall be contemporary
and, to the extent practicable, shall resemble the suspect's appearance at
the time of the offense.

(5)  The lineup shall be composed so that the fillers generally resemble the
eyewitness's description of the perpetrator, while ensuring that the
suspect does not unduly stand out from the fillers. In addition:

a. All fillers selected shall resemble, as much as practicable, the
eyewitness's description of the perpetrator in significant features,
including any unique or unusual features.

b. At least five fillers shall be included in a photo lineup, in addition to
the suspect.

C. At least five fillers shall be included in a live lineup, in addition to the
suspect.

d. If the eyewitness has previously viewed a photo lineup or live lineup

in connection with the identification of another person suspected of
involvement in the offense, the fillers in the lineup in which the
current suspect participates shall be different from the fillers used in
any prior lineups.
(6) If there are multiple eyewitnesses, the suspect shall be placed in a
different position in the lineup or photo array for each eyewitness.
(7)  In a lineup, no writings or information concerning any previous arrest,
indictment, or conviction of the suspect shall be visible or made known
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®)
©)

(10)
(11)

(12)

(13)

(14)

(15)

to the eyewitness.
In a live lineup, any identifying actions, such as speech, gestures, or
other movements, shall be performed by all lineup participants.
In a live lineup, all lineup participants must be out of view of the
eyewitness prior to the lineup.
Only one suspect shall be included in a lineup.
Nothing shall be said to the eyewitness regarding the suspect's position
in the lineup or regarding anything that might influence the eyewitness's
identification.
The lineup administrator shall seek and document a clear statement from
the eyewitness, at the time of the identification and in the eyewitness's
own words, as to the eyewitness's confidence level that the person
identified in a given lineup is the perpetrator. The lineup administrator
shall separate all witnesses in order to discourage witnesses from
conferring with one another before or during the procedure. Each
witness shall be given instructions regarding the identification
procedures without other witnesses present.
If the eyewitness identifies a person as the perpetrator, the eyewitness
shall not be provided any information concerning the person before the
lineup administrator obtains the eyewitness's confidence statement about
the selection. There shall not be anyone present during the live lineup or
photographic identification procedures who knows the suspect's identity,
except the eyewitness and counsel as required by law.

Unless it is not practical, a video record of live identification procedures

shall be made. If a video record is not practical, the reasons shall be

documented, and an audio record shall be made. If neither a video nor
audio record are practical, the reasons shall be documented, and the
lineup administrator shall make a written record of the lineup.

Whether video, audio, or in writing, the record shall include all of the

following information:

a. All identification and nonidentification results obtained during the
identification procedure, signed by the eyewitness, including the
eyewitness's confidence statement. If the eyewitness refuses to sign,
the lineup administrator shall note the refusal of the eyewitness to sign
the results and shall also sign the notation.

b. The names of all persons present at the lineup.

C. The date, time, and location of the lineup.

d. The words used by the eyewitness in any identification, including
words that describe the eyewitness's certainty of identification.

€. Whether it was a photo lineup or live lineup and how many photos or
individuals were presented in the lineup.

f. The sources of all photographs or persons used.

g. In a photo lineup, the photographs themselves.

h. In a live lineup, a photo or other visual recording of the lineup that
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includes all persons who participated in the lineup.

() Alternative Methods for Identification if Independent Administrator Is Not Used. — In
lieu of using an independent administrator, a photo lineup eyewitness identification procedure
may be conducted using an alternative method specified and approved by the North Carolina
Criminal Justice Education and Training Standards Commission. Any alternative method shall
be carefully structured to achieve neutral administration and to prevent the administrator from
knowing which photograph is being presented to the eyewitness during the identification
procedure. Alternative methods may include any of the following:

(1)

)

3)

Automated computer programs that can automatically administer the
photo lineup directly to an eyewitness and prevent the administrator
from seeing which photo the witness is viewing until after the procedure
1s completed.

A procedure in which photographs are placed in folders, randomly
numbered, and shuffled and then presented to an eyewitness such that
the administrator cannot see or track which photograph is being
presented to the witness until after the procedure is completed.

Any other procedures that achieve neutral administration.

(cl)  Show-Up Procedures. — A show-up conducted by State, county, and other local law
enforcement officers shall meet all of the following requirements:

(1

2)
3)

4

A show-up may only be conducted when a suspect matching the
description of the perpetrator is located in close proximity in time and
place to the crime, or there is reasonable belief that the perpetrator has
changed his or her appearance in close time to the crime, and only if
there are circumstances that require the immediate display of a suspect
to an eyewitness.

A show-up shall only be performed using a live suspect and shall not be
conducted with a photograph.

Investigators shall photograph a suspect at the time and place of the
show-up to preserve a record of the appearance of the suspect at the
time of the show-up procedure.

Notwithstanding G.S. 7B-2103, an investigator shall photograph a
juvenile suspect who is 10 years of age or older at the time and place of
the show-up as required by this subsection if the juvenile is reported to
have committed a nondivertible offense as set forth in G.S. 7B-1701 or
common law robbery. Photographs of juveniles shall be retained or
disposed of as required by G.S.7B-2108, except that the law
enforcement agency is required to make written certification to the court
of the destruction of records under G.S. 7B-2108(6) only if a petition
was filed. Photographs taken pursuant to this subdivision are not public
records under Chapter 132 of the General Statutes and the photographs
shall be (i) kept separate from the records of adults, (ii) withheld from
public inspection, and (ii1) examined only by order of the court, except
that the following persons may examine it without an order of the court:

a. The juvenile or the juvenile's attorney.
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b. The juvenile's parent or guardian.
c. The prosecutor.
d. Court counselors.

(c2)  (See Editor's note) The North Carolina Criminal Justice Education and Training
Standards Commission shall develop a policy regarding standard procedures for the conduct of
show-ups in accordance with this section. The policy shall apply to all law enforcement agencies
and shall address all of the following, in addition to the provisions of this section:

(1)  Standard instructions for eyewitnesses.

(2)  Confidence statements by the eyewitness, including information related
to the eyewitness' vision, the circumstances of the events witnessed, and
communications with other eyewitnesses, if any.

(3)  Training of law enforcement officers specific to conducting show-ups.

(4)  Any other matters deemed appropriate by the Commission.

(d) Remedies. — All of the following shall be available as consequences of compliance or
noncompliance with the requirements of this section:

(1)  Failure to comply with any of the requirements of this section shall be
considered by the court in adjudicating motions to suppress eyewitness
identification.

(2)  Failure to comply with any of the requirements of this section shall be
admissible in support of claims of eyewitness misidentification, as long
as such evidence is otherwise admissible.

(3)  When evidence of compliance or noncompliance with the requirements
of this section has been presented at trial, the jury shall be instructed that
it may consider credible evidence of compliance or noncompliance to
determine the reliability of eyewitness identifications.

(e) Nothing in this section shall be construed to require a law enforcement officer while

acting in his or her official capacity to be required to participate in a show-up as an eyewitness.
(2007-421,s. 1; 2015-212, 5. 1; 2019-47, s. 2.)

§ 15A-284.53. Training of law enforcement officers.

Pursuant to its authority under G.S. 17C-6 and G.S. 17E-4, the North Carolina Criminal
Justice Education and Training Standards Commission and the North Carolina Sheriffs'
Education and Training Standards Commission, in consultation with the Department of Justice,
shall create educational materials and conduct training programs on how to conduct lineups and
show-ups in compliance with this Article. (2007-421, s. 1; 2015-212, s. 2.)

Article 15.
Urgent Necessity.

§ 15A-285. Non-law-enforcement actions when urgently necessary.

When an officer reasonably believes that doing so is urgently necessary to save life, prevent
serious bodily harm, or avert or control public catastrophe, the officer may take one or more of
the following actions:

(1) Enter buildings, vehicles, and other premises.
(2) Limit or restrict the presence of persons in premises or areas.
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)

Exercise control over the property of others.

An action taken to enforce the law or to seize a person or evidence cannot be justified by
authority of this section. (1973, c. 1286, s. 1.)

Article 16.

Electronic Surveillance.

§ 15A-286. Definitions.
As used in this Article, unless the context requires otherwise:

(1)

)

3)

“4)

)

(6)

(7

(8)

"Aggrieved person" means a person who was a party to any intercepted wire,

oral, or electronic communication or a person against whom the interception

was directed.

"Attorney General" means the Attorney General of the State of North

Carolina, unless otherwise specified.

"Aural transfer" means a transfer containing the human voice at any point

between and including the point of origin and the point of reception.

"Chapter 119 of the United States Code" means Chapter 119 of Part I of Title

18, United States Code, being Public Law 90-351, the Omnibus Crime

Control and Safe Streets Act of 1968, as amended by the Electronic

Communications Privacy Act of 1986.

"Communications common carrier" shall have the same meaning which is

given the term "common carrier" by section 153(h) of Title 47 of the United

States Code.

"Contents" when used with respect to any wire, oral, or -electronic

communication means and includes any information concerning the

substance, purport, or meaning of that communication.

"Electronic, mechanical, or other device" means any device or apparatus

which can be used to intercept a wire, oral, or electronic communication other

than:

a. Any telephone or telegraph instrument, equipment, or facility, or any
component thereof:

1. Furnished to the subscriber or user by a provider of wire or
electronic communication service in the ordinary course of its
business and being used by the subscriber or user in the
ordinary course of its business or furnished by the subscriber or
user for connection to the facilities of such service and used in
the ordinary course of its business; or

2. Being used by a provider of wire or electronic communication
service in the ordinary course of its business or by an
investigative or law enforcement officer in the ordinary course
of the officer's duties.

b. A hearing aid or similar device being used to correct subnormal
hearing to not better than normal.

"Electronic communication" means any transfer of signs, signals, writing,

images, sounds, data, or intelligence of any nature transmitted in whole or in

part by a wire, radio, electromagnetic, photoelectronic, or photooptical system

that affects interstate or foreign commerce but does not include:
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)
(10)

(11)
(12)

(13)

(14)

(15)
(16)

(17)

(18)

(19)

Any wire or oral communication;

Any communication made through a tone-only paging device; or

c. Any communication from a tracking device (as defined in section 3117
of Title 18 of the United States Code).

"Electronic communication service" means any service which provides to

users thereof the ability to send or receive wire or electronic communications.

"Electronic communication system" means any wire, radio, electronic,

magnetic, photooptical, or photoelectronic facilities for the transmission of

electronic communications, and any computer facilities or related electronic

equipment for the storage of such communications.

"Electronic surveillance" means the interception of wire, oral, or electronic

communications as provided by this Article.

"Electronic storage" means:

o e

a. Any temporary, intermediate storage of a wire or electronic
communication incidental to the electronic transmission thereof; and
b. Any storage of such communication by an electronic communication

service for the purposes of backup protection of the communication.
"Intercept" means the aural or other acquisition of the contents of any wire,
oral, or electronic communication through the use of any electronic,
mechanical, or other device.
"Investigative or law enforcement officer" means any officer of the State of
North Carolina or any political subdivision thereof, who is empowered by the
laws of this State to conduct investigations of or to make arrests for offenses
enumerated in G.S. 15A-290, and any attorney authorized by the laws of this
State to prosecute or participate in the prosecution of those offenses, including
the Attorney General of North Carolina.
"Judge" means any judge of the trial divisions of the General Court of Justice.
"Judicial review panel" means a three-judge body, composed of such judges as
may be assigned by the Chief Justice of the Supreme Court of North Carolina,
which shall review applications for electronic surveillance orders and may
issue orders valid throughout the State authorizing such surveillance as
provided by this Article, and which shall submit a report of its decision to the
Chief Justice.
"Oral communication" means any oral communication uttered by a person
exhibiting an expectation that such communication is not subject to
interception under circumstances justifying such expectation, but the term
does not include any electronic communication.
"Person" means any employee or agent of the United States or any state or
any political subdivision thereof, and any individual, partnership, association,
joint stock company, trust, or corporation.
"Readily accessible to the general public" means, with respect to a radio
communication, that the communication is not:
a. Scrambled or encrypted;
b. Transmitted using modulation techniques whose essential parameters
have been withheld from the public with the intention of preserving
the privacy of the communication;
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§ 15A-287.

(a)

(b)

(20)

21

c. Carried on a subcarrier or other signal subsidiary to a radio
transmission;

d. Transmitted over a communications system provided by a common
carrier, unless the communication is a tone-only paging system
communication; or

e. Transmitted on frequencies allocated under Part 25, Subpart D, E, or F
or Part 94 of the Rules of the Federal Communications Commission as
provided by 18 U.S.C. § 2510(16)(E).

"User" means any person or entity who:

a. Uses an electronic communications service; and

b. Is duly authorized by the provider of the service to engage in the use.

"Wire communication" means any aural transfer made in whole or in part

through the use of facilities for the transmission of communications by the aid

of wire, cable, or other like connection between the point of origin and the
point of reception (including the use of such connection in a switching station)
furnished or operated by any person engaged in providing or operating such
facilities for the transmission of interstate or foreign communications or
communications affecting interstate or foreign commerce and the term
includes any electronic storage of such communication. (1995, c. 407, s. 1;

1997-435,s. 1.)

Interception and disclosure of wire, oral, or electronic communications

prohibited.
Except as otherwise specifically provided in this Article, a person is guilty of a Class
H felony if, without the consent of at least one party to the communication, the person:

(1)

)

)

4

Willfully intercepts, endeavors to intercept, or procures any other person to
intercept or endeavor to intercept, any wire, oral, or electronic
communication.

Willfully uses, endeavors to use, or procures any other person to use or
endeavor to use any electronic, mechanical, or other device to intercept any
oral communication when:

a. The device is affixed to, or otherwise transmits a signal through, a
wire, cable, or other like connection used in wire communications; or
b. The device transmits communications by radio, or interferes with the

transmission of such communications.

Willfully discloses, or endeavors to disclose, to any other person the contents
of any wire, oral, or electronic communication, knowing or having reason to
know that the information was obtained through violation of this Article; or
Willfully uses, or endeavors to use, the contents of any wire or oral
communication, knowing or having reason to know that the information was
obtained through the interception of a wire or oral communication in violation
of this Article.

It is not unlawful under this Article for any person to:

(1)

Intercept or access an electronic communication made through an electronic
communication system that is configured so that the electronic
communication is readily accessible to the general public;
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(2) Intercept any radio communication which is transmitted:

a. For use by the general public, or that relates to ships, aircraft, vehicles,
or persons in distress;
b. By any governmental, law enforcement, civil defense, private land

mobile, or public safety communication system, including police and
fire, readily available to the general public;

c. By a station operating on any authorized band within the bands
allocated to the amateur, citizens band, or general mobile radio
services; or

d. By any marine or aeronautical communication system; or

3) Intercept any communication in a manner otherwise allowed by Chapter 119
of the United States Code.

(©) It is not unlawful under this Article for an operator of a switchboard, or an officer,
employee, or agent of a provider of electronic communication service, whose facilities are used
in the transmission of a wire or electronic communication, to intercept, disclose, or use that
communication in the normal course of employment while engaged in any activity that is a
necessary incident to the rendition of his or her service or to the protection of the rights or
property of the provider of that service, provided that a provider of wire or electronic
communication service may not utilize service observing or random monitoring except for
mechanical or service quality control checks.

(d) It is not unlawful under this Article for an officer, employee, or agent of the Federal
Communications Commission, in the normal course of his employment and in discharge of the
monitoring responsibilities exercised by the Commission in the enforcement of Chapter 5 of
Title 47 of the United States Code, to intercept a wire or electronic communication, or oral
communication transmitted by radio, or to disclose or use the information thereby obtained.

(e) Any person who, as a result of the person's official position or employment, has
obtained knowledge of the contents of any wire, oral, or electronic communication lawfully
intercepted pursuant to an electronic surveillance order or of the pendency or existence of or
implementation of an electronic surveillance order who shall knowingly and willfully disclose
such information for the purpose of hindering or thwarting any investigation or prosecution
relating to the subject matter of the electronic surveillance order, except as is necessary for the
proper and lawful performance of the duties of his position or employment or as shall be
required or allowed by law, shall be guilty of a Class G felony.

® Any person who shall, knowingly or with gross negligence, divulge the existence of
or contents of any electronic surveillance order in a way likely to hinder or thwart any
investigation or prosecution relating to the subject matter of the electronic surveillance order or
anyone who shall, knowingly or with gross negligence, release the contents of any wire, oral, or
electronic communication intercepted under an electronic surveillance order, except as is
necessary for the proper and lawful performance of the duties of his position or employment or
as is required or allowed by law, shall be guilty of a Class 1 misdemeanor.

(2) Any public officer who shall violate subsection (a) or (d) of this section or who shall
knowingly violate subsection (e) of this section shall be removed from any public office he may
hold and shall thereafter be ineligible to hold any public office, whether elective or appointed.

(1995, c. 407, s. 1.)

§ 15A-288. Manufacture, distribution, possession, and advertising of wire, oral, or
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electronic communication intercepting devices prohibited.

(a) Except as otherwise specifically provided in this Article, a person is guilty of a Class
H felony if the person:

(1) Manufactures, assembles, possesses, purchases, or sells any -electronic,
mechanical, or other device, knowing or having reason to know that the
design of the device renders it primarily useful for the purpose of the
surreptitious interception of wire, oral, or electronic communications; or

(2) Places in any newspaper, magazine, handbill, or other publication, any
advertisement of:

a. Any electronic, mechanical, or other device knowing or having reason
to know that the design of the device renders it primarily useful for the
purpose of the surreptitious interception of wire, oral, or electronic
communications; or

b. Any other electronic, mechanical, or other device where the
advertisement promotes the use of the device for the purpose of the
surreptitious interception of wire, oral, or electronic communications.

(b) It is not unlawful under this section for the following persons to manufacture,
assemble, possess, purchase, or sell any electronic, mechanical, or other device, knowing or
having reason to know that the design of the device renders it primarily useful for the purpose of
the surreptitious interception of wire, oral, or electronic communications:

(1) A communications common carrier or an officer, agent, or employee of, or a
person under contract with, a communications common catrier, acting in the
normal course of the communications common carrier's business, or

(2)  An officer, agent, or employee of, or a person under contract with, the State,
acting in the course of the activities of the State, and with the written
authorization of the Attorney General.

(©) An officer, agent, or employee of, or a person whose normal and customary business
is to design, manufacture, assemble, advertise and sell electronic, mechanical and other devices
primarily useful for the purpose of the surreptitious interceptions of wire, oral, or electronic
communications, exclusively for and restricted to State and federal investigative or law
enforcement agencies and departments. (1995, c. 407, s. 1.)

§ 15A-289. Confiscation of wire, oral, or electronic communication interception devices.

Any electronic, mechanical, or other device used, sent, carried, manufactured, assembled,
possessed, sold, or advertised in violation of G.S. 15A-288 may be seized and forfeited to this
State. (1995, c. 407, s. 1.)

§ 15A-290. Offenses for which orders for electronic surveillance may be granted.

(a) Orders authorizing or approving the interception of wire, oral, or electronic
communications may be granted, subject to the provisions of this Article and Chapter 119 of
Title 18 of the United States Code, when the interception does any of the following:

(1) May provide or has provided evidence of the commission of, or any
conspiracy to commit, any of the following:
a. Any of the drug-trafficking violations listed in G.S. 90-95(h).
b. A continuing criminal enterprise in violation of G.S. 90-95.1.

(2) May expedite the apprehension of persons indicted for the commission of, or
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any conspiracy to commit, an offense listed in subdivision (1) of this
subsection.

(b) Orders authorizing or approving the interception of wire, oral, or electronic
communications may be granted, subject to the provisions of this Article and Chapter 119 of
Title 18 of the United States Code, when the interception may provide, or has provided, evidence
of any offense that involves the commission of, or any conspiracy to commit, murder,
kidnapping, hostage taking, robbery, extortion, bribery, rape, or any sexual offense, or when the
interception may expedite the apprehension of persons indicted for the commission of these
offenses.

(c) Orders authorizing or approving the interception of wire, oral, or electronic
communications may be granted, subject to the provisions of this Article and Chapter 119 of
Title 18 of the United States Code, when the interception may provide, or has provided, evidence
of any of the following offenses, or any conspiracy to commit these offenses, or when the
interception may expedite the apprehension of persons indicted for the commission of these
offenses:

(1)  Any felony offense against a minor, including any violation of G.S. 14-27.31
(Sexual activity by a substitute parent or custodian), G.S. 14-27.32 (Sexual
activity with a student), G.S. 14-41 (Abduction of children), G.S. 14-43.11
(Human trafficking), G.S. 14-43.12 (Involuntary servitude), G.S. 14-43.13
(Sexual servitude), G.S. 14-190.16 (First degree sexual exploitation of a
minor), G.S.14-190.17 (Second degree sexual exploitation of a minor),
G.S. 14-202.1 (Taking indecent liberties with children), G.S. 14-205.2(c) or
(d) (Patronizing a prostitute who is a minor or has a mental disability), or
G.S. 14-205.3(b) (Promoting prostitution of a minor or a person who has a
mental disability).

(2) Any felony obstruction of a criminal investigation, including any violation of
G.S. 14-221.1 (Altering, destroying, or stealing evidence of criminal conduct).

3) Any felony offense involving interference with, or harassment or intimidation
of, jurors or witnesses, including any violation of G.S.14-225.2 or
G.S. 14-226.

(4) Any felony offense involving assault or threats against any executive or
legislative officer in violation of Article SA of Chapter 14 of the General
Statutes or assault with a firearm or other deadly weapon upon governmental
officers or employees in violation of G.S. 14-34.2.

(%) Any offense involving the manufacture, assembly, possession, storage,
transportation, sale, purchase, delivery, or acquisition of weapons of mass
death or destruction in violation of G.S. 14-288.8 or the adulteration or
misbranding of food, drugs, cosmetics, etc., with the intent to cause serious
injury in violation of G.S. 14-34.4.

(d) When an investigative or law enforcement officer, while engaged in intercepting
wire, oral, or electronic communications in the manner authorized, intercepts wire, electronic, or
oral communications relating to offenses other than those specified in the order of authorization
or approval, the contents of the communications and evidence derived from the communications
may be disclosed or used as provided in G.S. 15A-294(a) and (b). The contents of the
communications and any evidence derived from the communications may be used in accordance
with G.S. 15A-294(c) when authorized or approved by a judicial review panel where the panel
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finds, on subsequent application made as soon as practicable, that the contents were otherwise
intercepted in accordance with this Article or Chapter 119 of Title 18 of the United States Code.

(e) No otherwise privileged wire, oral, or electronic communication intercepted in
accordance with, or in violation of, the provisions of this Article or Chapter 119 of Title 18 of the
United States Code, shall lose its privileged character. (1995, c. 407, s. 1; 2013-368, s. 6;
2015-181, s. 46; 2018-47, s. 4(k).)

§ 15A-291. Application for electronic surveillance order; judicial review panel.

(a) The Attorney General or the Attorney General's designee may, pursuant to the
provisions of section 2516(2) of Chapter 119 of the United States Code, apply to a judicial
review panel for an order authorizing or approving the interception of wire, oral, or electronic
communications by investigative or law enforcement officers having responsibility for the
investigation of the offenses as to which the application is made, and for such offenses and
causes as are enumerated in G.S. 15A-290. A judicial review panel shall be composed of such
judges as may be assigned by the Chief Justice of the Supreme Court of North Carolina or an
Associate Justice acting as the Chief Justice's designee, which shall review applications for
electronic surveillance orders and may issue orders valid throughout the State authorizing such
surveillance as provided by this Article, and which shall submit a report of its decision to the
Chief Justice. A judicial review panel may be appointed by the Chief Justice or an Associate
Justice acting as the Chief Justice's designee upon the notification of the Attorney General's
Office of the intent to apply for an electronic surveillance order.

(b) A judicial review panel is hereby authorized to grant orders valid throughout the State
for the interception of wire, oral, or electronic communications. Applications for such orders
may be made by the Attorney General or the Attorney General's designee. The Attorney General
or the Attorney General's designee in applying for such orders, and a judicial review panel in
granting such orders, shall comply with all procedural requirements of section 2518 of Chapter
119 of the United States Code. The Attorney General or the Attorney General's designee may
make emergency applications as provided by section 2518 of Chapter 119 of the United States
Code. In applying section 2518 the word "judge" in that section shall be construed to refer to the
judicial review panel, unless the context otherwise indicates. The judicial review panel may
stipulate any special conditions it feels necessary to assure compliance with the terms of this act.

(©) No judge who sits as a member of a judicial review panel shall preside at any trial or
proceeding resulting from or in any manner related to information gained pursuant to a lawful
electronic surveillance order issued by that panel.

(d) Each application for an order authorizing or approving the interception of a wire,
oral, or electronic communication must be made in writing upon oath or affirmation to the
judicial review panel. Each application must include the following information:

(1) The identity of the office requesting the application;
(2) A full and complete statement of the facts and circumstances relied upon by
the applicant, to justify his belief that an order should be issued, including:

a. Details as to the particular offense that has been, or is being
committed;

b. Except as provided in G.S. 15A-294(i), a particular description of the
nature and location of the facilities from which or the place where the
communication is to be intercepted;

c. A particular description of th